CHINA
Lessons from the EU experience with
Memoranda of Understanding to tackle the online sale of
counterfeit goods

17 November 2020

A ERRMEEERnE sRIRBENSZES e

2020.17.11

The views expressed are those of the Study Team and cannot be taken to reflect the views of the European Union.
PIREAFT NN, TAFEHE L.

www.ipkey.eu

R EVIPO

Directed by the European Commission, IP KEY is implemented by the European Union Intellectual Property Office (EUIPO). IP Key HIXEEZ A &15S » BREAAIIRF™#U5S (EUIPO) 5K -



“IPKey | cHINA

R - fEBIEIHT ~ ZyHg K S EIFHR WWW.ipke)/-eu

Contents B

Background | Key findings | Analysis | Recommendations

BR | BRI | ZEpih | &8

- R EUVIPO

Funded by the European Union
R TER

Directed by the European Commission, IP Key is implemented by the European Union Intellectual Property Office (EUIPO).
IP Key HEKHHZ R &15S » BEAAIRMAUS (EUIPO) 5CHE -



“IPKey | cHINA

SRR AR  L2FFh S S TERHTRL www.ipkey.eu
E1-]
Background B

« The development of online markets poses unique challenges to enforcement
authorities

- MEETHIAAREIEN R TR T AES EaIkk

« Co-operation between EU rights-holders and Chinese e-commerce platforms
continues and has intensified

- MAIFBEASHEEFeUREIIREFNE

« E-commerce law remains a significant step by the Chinese Government
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The E-Commerce Law is in use HEZSE2ER

33 cases in 2019
2019533214

21 cases relate to E-Commerce platforms

2 SHEETFaEX

5 cases involve the sale of counterfeit goods

SESRREIHEE

0 involve non-Chinese rights-holders
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To date, the scope of the E-Commerce Law applied is fairly narrow

7Amn, BEBR, BEEEEREERE

Suzhou Nanotech (precision tech) Lei Wang (Under Armour) Xuewen Zhang (wooden fish tank)
Legal basis: art.45 Legal basis: art. 42 Legal basis: art. 38
Judgement: Alibaba not responsible Judgement: Alibaba not responsible Judgement: Alibaba not responsible

Award: infringing seller to pay 100,000 Award: malicious natification. Counterfeit Award: Infringing seller to pay 30,000 RMB
RMB (12,900 EUR) seller to pay 2.1 million RMB (270,600 EUR) (3,865 EUR)

DMKE: (EFRAR) Lei Wang (Z&13) Xuewen Zhang (REREET)
AR (B $455% AR (BREE) $42% AR (BREE) $38%
FIR: FIEBBESR FR: EEBBELS FIR: FEBBEELS

FE: BIEEE(I100,000 A K #HE: TEBR. BfRE352(32100,000A HE: BRYNEEFRZT30,000AK™ (3,865EKT)
(12,900EK7T) M (270,000E%7T)
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To date, the scope of the E-Commerce Law applied is fairly narrow
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Xue Yang (marni bag) Wei Cai (Gucci bag)
Legal basis: art.8 Legal basis: art. 38
Judgement: NB Alibaba not a defendant in this Judgement: Platform = direct defendant, not
case responsible
Award: Infringing seller to pay 34,00 RMB (4,839 Award: None
EUR) Wei Cai (H3tE)
Xue Wang (5/28) ERIE: (BEE) $38%
IR (BEER) B85 FIR: Fa = BEHS, IR
- FIR: iE - MEBEEAERERS ®E: %
ey ST BIERI34,000 ART (4,839K5T)
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1. Use of advanced
technology

(Alibaba and All,
JingDong and
Blockchain)

{ERseHEA, 205
EEEFERATERE.
FURBERXERE
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In some cases, E-Commerce platforms are intensifying actions

RS H, BEESIEMRTH

3. More regular
consultations with
government and
rights holders

(Alibaba, JingDong)
EHSBAFHIRFIA
3@ (fERE. =

2. IP Protection
Portals

(Pinduoduo, DH Gate,
WeChat)

FHAFRRIPIIA
(=%, BEK,
=)

4. Stricter rules than
legally mandated

(JingDong,
Pinduoduo)

REFF A EERA
;i (5. HEZ)
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5. New partnerships and
business models

(JingDong and Farfetch,
Alibaba and NetAPorter)

B B SIE(K RS

SR (Lban, RS

Farfetch, [IEEERS
NetAPorter)
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However, there are inconsistencies

BR, #PEFEEXRER
S B
(T = i

® sl
AlibabaG S bé
Eﬁ@aES%OUp ‘39
3 strikes policy
SRR BOE v v v
Automated notice and takedown
BB S v v v
Own cooperation platform
BEAIEES v v v
Financial penalties for sellers beyond
E-Commerce Law requirements V
BRI AR KA
Maximum processing time for Take-down notices V

RHEMIBRER, MERIAIEIR
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Perceived changes since E-Commerce Law adopted

(ABRE) SIABRRAZIREL

7% Higher Take-Down success rate

BRATHERZE S

14%
Easier Take-Down process

e e EiElEs)

No obvious improvement

FIR DN
'\ 28%

Sellers more restricted on

E-Commerce platforms Easier to process Take-Down

SERTHEBYES requr:_its‘ )
SEIRHES ¥ a0, WRERIEIEEE
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Rights-holders welcome the E-Commerce Law and are changing their behavior

RIAR DL, BERIITE

‘As a member of AACA, we are grateful for the level of support we
have received from Alibaba, especially in our actions against illegal
copycat products in China and globally’

Robin Smith — Lego group

VEAPEEFTRERERRI— R, FIRGIIE BB, TTEEEHA]
P FREMEEARALZE MR TR iR TIST.

Robin Smith, RE£EH
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But some see challenges and potential gaps
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E-commerce Law (2019) ions and

Article 41 - suggestions

2019SFEBAGERNEN SHEFE

+ Rights owners to streng|
establish relevant rules
» E-commerce platforms
law and their impact on|
¢ Communication betw
government institutions] e
« Industry associations t
large companies that e;

B/ - BN

R ARLANGE 7 AREE R QU IIAAR AN, SRIFAIIRFAY,
EBE T AN EHNR BRI AR EENE, IIRIXEREHERIN

. E—commerce.p\atfor.ms *UAE’\JEZ[]F]L
FIEHRE, WARTA. BRAUSRHTLINS, RIBERITA ——
A9 o ——

Article 42 - suggestions

TN SBEAIFEBRIRIER, HEBRRRR IR,

o E-commerce platforms|
infringement for good ff

BETaCENIBESIFLRE, HEEXEREHRSE, &

the possibility of bad —XYM‘R?FU AEH:}E’\J%* °
owners during online
honest online stores;
» E-commerce platforms H
it PP — Product seizures worth

3.6 bn RMB (464 mn
EUR), 524 location

MNTESNAARLRFE LFEEMUTARISIHE, BETF

Source: Chir )

ource: Ll GRFEHEER, DRRTEERI e AN HEH B SZEFIA, closures
(SR 2y B R SR IR A R AT A, IREYINMESGIZAR

M (4.64{28%5T) 5244k
AT 127 7R3N
ESEXRL

EBRE T AN AR IURIAIHES, NETHHERSHER
&R, RHUFHIEE.
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Product seizures worth

1.24 bn RMB (160 mn
EUR), 492 location
closures

STHREAINET 2 MR
M (1.601Z8R5T) 4924
SRRITESTRBRFIR o pyipo
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Analysis  ZIBEQ
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Twelve potential gaps to address - MOU approach may be applicable to seven

m= R TEEGEEEDR - REETRULIERCABERNEIR

Enhance ability to keep up with changing market dynamics 125 ZIRBEEIZSIERIRE
Increase data and information transparency for proactive identification of infringements 1Z58
FERBNENEFHRRIEUE / (EEEHE

3. Reduce the cost of online IP protection ZEFE(EMEEHR=SUYFPHI A

4. Increase capacity and incentives of government and legal professionals IS8 BIFFFAEA L

ESEEYARSTIA) :
5. Address ‘whack-a-mole’ issues iR "$JHBER” [a)Ek
Address lack of clarity in laws and regulations ffRiEEEZNEHEAIZRI AR
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Twelve potential gaps to address - MOU approach may be applicable to seven

m= R TEEGEEEDR - REETRULIERCABERNEIR

@ign incentives for E-Commerce platforms ZF—EEEESAEIEE

Enhance power of legal actions JI5&(ER 55 RS RE1T5)
9. Improve severity and reliability of enforcement measures SEH A& SRS

10\Improve public awareness fRSAREIR

11. \ncrease data availability and toolsto support pro-active Take-Downs 125 EsIRIEMAST
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Recommendations EBiX
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Proposed areas for a Memorandum of Understanding to focus

IREEERULIXEUTILR

Improving communication between
government, platforms, rights holders
and industry associations to improve
understanding of the law

IGEBAT. Fa., RARTIhEZ
[EREE, HEREEIAA]

Data consistency and transparency
for E-Commerce platforms,
particularly larger ones — and
especially for notification rules
HEREETE (TEEAEYS) i
FIE—HUEFEAY, SRR SER
MNABRAVEHE

EE
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Engaging smaller platforms and social
media platforms — for example, through
promoting best practice and
introducing new penalties
ReNEBEEEEMI IR EarIS
S5E (Bl &EHE. SINFRIL
SUEESE)

Regular joint review of the
effectiveness of the E-Commerce

Law by rights holders and platforms,
which could influence future reforms
to the E-Commerce Law
WRAFIFEEEET (BiEE) BN
MR TR, SERImAR (B
BE) AUMELT s
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