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1. Introduction: Impact of Artificial Intelligence in patent law: 3 types of i1ssues

B ALEREIEMERR

* New technology and questions associated with its patentability.

FIANLAR SERTEHMERRA A

» Al technology is being increasingly used to grant and enforce rights.

AT EreR NS it B S F R TR,

» Al is being used to create innovation that might be object of rights and potentially may

infringe rights.
AT EREIER AR E T RER IRFIIRRY. B RIBEFZRRRAIEIHT,

Note on terminology: for brevity reasons ‘Al technologies’ is not used here in a strict
technical sense. Rather it will be used in a very broad and general sense and include
machine learning solutions.

NiEEE: MEEEN, XEAEFERARN L, MEERAT XIS ENERER "ATE
AR |, HPEETREIMRLE.



Al creations and the rationale for Patent rights

AT HaENRELIR ZFINAVE

Patents are granted to provide incentive to innovate.

RFSH SESMmIeE.

This rationale is linked to the notion of inventor and the economic behaviour
of individuals and groups of individuals (firms/companies).

XMEHSABARESUAR N ATITABR (B / 2F)) RIS TS,

Accepting the notion of ‘inventive machines’ operating without human
intervention disrupts the very foundations on which patent law is built and
requires legal analysis.

EZELFBAXRTIMZITH "CIEMENR" X—HS, SEAEREBRIAERY
2ihitl, FEFEED.

The right to be named inventor/obligation to name the inventor is founded on

the notion of attribution/personality rights and constitutes a patent moral right.
Its is intrinsically linked with a number of fundamental human rights.

HIAENARBBARINF) / BAERBARINSS, EVETHREN / AMSSRIE
it b, fpEFEEENA, ERRESZMERANEX.




Patenting Al creations ¥ A T &EBeHICIELAEF!

1. who is the inventor? can a non-human be an inventor?

HEEABA? JEAXTTLIZRBANL?
- Al-systems: different situations ATEEERF: ARIER

*Intellectual abilities: Capacity to do (a part of) the work that human inventors
do following instructions.

B8] BREENZRBIESHRARKBEMARERN (—382) TIF

* Intellectual autonomy: Capacity to work (almost) without human
involvement, including determining the technical problem to be solved

and the concept of the invention.

BNEEE: & (JLF) TARSSHNEETIIFEE], IR IFHRERAYK
NIAJEFABEX —



Concept of Inventor AZBB A BIHES:

Who is the inventor of innovation created by an Al ?

ST ATERETEREIFT, HERREA?

1.The Al system (National law on Legal personality)

AILEd %%(5&E%$¢AWMIW£)

2.The Al user (Licensing Agreement)

ATERENAER (FANY)

3.The Al owner or Al creator (National employment law;
EPC rules)

ATEeERIFrEEEEEE (ERSaNE, BUNEHILZ9Z00)




Concept of Inventor: Who is the Al creator ?
ZAABIEES : wEATEE0EIES?

-Algorithm Architect (selects training data/identifies need for training data and
algorithm that should be used, and set design specifications)

- BiESREIN  (1%3)|14880E. RAINERRYIZRESIREIIRE. FIEiRitile)
-Training data collector (produces code, hardware needed to collect a data
training set)

-YIGEHREEAN (T HISEEEER 2R TR B ASF0REA)

-System Implementer (puts together code developing and training data sets
in order to implemented the Al solution)

- REHUT A (BT RIDIZREIRESS, T ATERHERSE)
-Test and validation team (for the complete solution)

- M BSEEIBA (ERcEEAERTTSE)

Known issue present in new technologies that require large teams often
multi-disciplinary and involving many years of research.

FIXARTUES, EXEEAYREREERERRISF RIS EH R,



Concept of Inventor AZBB ABIBES:

New developments allow the use of automated tools for code writing (ex:
Bayou project see: Murali et al 2018).

?j?iz%i?fﬁfifmﬂﬁﬁEEWSIE%EWEE (%0: Bayouitl; W: MuraliSFhIHH
F, o

In the future 3. ..

... the Al system might be able to create software for a given
purpose from just a few key words, using big data analytics to

find and select lines of code from multiple sources. Possibilities are
endless and might lead to automated innovation.
CATBRRFBEIABEDTT, NS NMERRI. mENET,
WITRFJLVNXER, #eBENEERRIEG. REFELHSHY
agetE, MeIseINBaeIEr.

—creative machines: discoveries and inventions (?)

BlhatEleas: RIFAE (7))



Concept of Inventor at the EPC

{ ﬁ‘H%*U’ £9) B ARIHEEE:

EPC Chapter Il (Persons entitled to apply for and obtain a European patent —Mention of the inventor)
(REMERI L) BIFE (BNHBHIREEMNENRIA - IBRABA)

Article 58 - Entitlement to file a European patent application

55585% - ANURHEUMERIRIE

A European patent application may be filed by any natural or legal person, or any body equivalent to a
legal person by virtue of the law governing it. ( G 3/99, G 2/04 )

FRIEZASEA, RREREEEESTAARREZE, ERalREEUMEFRIRIE. (G 3/99, G 2/04)
Article 60 EPC - Right to a European patent

5£605% - BUYSEUMERIRIBCR

The right to a patent shall belong to the inventor or his successor in title [often the employer of the
inventor according to national law and/or contractual arrangements, but not necessarily]

BUSEUMERBINF R T ABBASERFISEAN [FRIBEMREEN / B3RA%HE, R EA—ERRBARE

Article 62 - Right of the inventor to be mentioned

55625 - RBAARYICEHA

The inventor shall have the right, vis-a-vis the applicant for or proprietor of a European patent, to be
mentioned as such before the European Patent Office.

RIAABTIEMNEFIRIEHBE ABRTE AZRERNERBIENABA FLUICE.

So who is the inventor? A, 1EE&EAN?
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Concept of Inventor AZBBABIEELS:

* Article 81 - Designation of the inventor”

815 - KBAAREE
The European patent application shall designate the inventor. If the applicant is not
the inventor or is not the sole inventor, the designation shall contain a statement
indicating the origin of the right to the European patent.
BUMERBRIBRIEERIBA. MNREABARNERAASAZRE—RILAAN, 1EEFLIA
BB RGN E R RIS,

* Article 90 (3) and (5)
590(3)F0(5)%%

The patent application will be refused if the requirement of art 81 —designation of
inventor - is not fulfilled.

MR EHERS1FE (KAAREE) HNEXK, WEFBBEHEEXEL,

* Implementing regulation Rules 19-21, 41, 60, 143, 144, 163
SchesEflEm 19 ~ 21, 41, 60, 143, 144, 163



https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r19.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r21.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r41.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r60.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r143.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r144.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r163.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r19.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r21.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r41.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r60.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r143.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r144.html
https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/r163.html

Concept of Inventor AZBBABIHEELS:

* Rule 19 - Designation of the inventor

SE19ZHN - ZiEEAH’J?

(1) The request for grant of a European patent shall contain the designation of the
inventor. However, if the applicant is not the inventor or is not the sole inventor, the
designation shall be filed in a separate document. The designation shall state the
family name, given names and full address of the inventor, contain the statement
referred to in Article 81 [indicating the origin of the right to the European patent]
and bear the signature of the applicant or his representative.

(1) EEUNEFBRISBRMIgEAAA, 2, QD%EE%EAKZEEEHEAEJZZT%HE—E’\JE
BBA, WNEE IR PIILGERE. %i8EN Sk . ((
29) ES1EERIRYAERE [IRBABSEUMNERIBINAIEIR] KBS ASENEARNE

[}



https://www.epo.org/law-practice/legal-texts/html/epc/2016/e/ar81.html

What if an Al is designated as the inventor ?

MREEALHEARBA, EAE?

Rule 19 (2) The European Patent Office shall not verify the accuracy of the
designation of the inventor.

F19QQ)FMN . EMEFE o

* Rule 21 - Rectification of the designation of an inventor

BTN &BAAISERIEILE
(1) An incorrect designation of an inventor shall be rectified upon request and
only with the consent of the wrongly designated person and, where such a
request is filed by a third party, the consent of the applicant for or proprietor of the
patent.

(1) SERBAREIRIEE, ReEE FESE ="
R EHB=TTIREANER, BRI RN EF] , 28]

LIS &BAAIEEFHEEILE.
* Not done ex officio

ARE(RAKEAR EHERIE

» Necessary the consent of the ‘wrongly designated person’
WiSE| "“HEEREEAN" HEE

* Necessary the consent of the applicant or proprietor of the patent

ISR IS ABEFNARNEE



2. The use of Al in prior Art search

2. BAT BT MEREAMLE

Automated tools are increasingly been used to search for prior art.

Baift TRE#ESRES AT aERNERA,

- Patent office searches and examination of novelty EF|Ff@ZR. SHEHINE
Freedom to operate EHSCHEEE

License negotiation {Fa]tiE

Defensive patenting BHEI4EF

Portfolio building TF4B &4

- Danger of increased patent thickets (?)
ENMMRERZNRE (7 )
- Danger of facilitating predatory business models based on patent assertion by
non-research/practicing entities (unfair competition)
ﬂfiﬂg% / LA TERERAMNE, SRS EUEARRRE (R
INFRE)



Assessment of Novelty and Al

FER £ S AIE’

Article 54 EPC (BXMEFIALY) 58545

‘(1) An invention shall be considered to be new if it does not form part of the state of the art.

(1) NET AR ABBROA NI RH AR,

(2) The state of the art shall be held to comprise everything made available to the public by means of
a written or oral description, by use, or in any other way, before the date of filing of the European
patent application.

(2) BERARRA AR ERNER RIS HRY, ARPEEOREAT0, KERSEHTEMET
ENE/NVINGIZ IR NFiNE R

(3) Additionally, the content of European patent applications as filed, the dates of filing of which are
prior to the date referred to in paragraph 2 and which were published on or after that date, shall be
considered as comprised in the state of the art.

(3) k5, ELRHAIENERBIEINRE, MERISHRES _MAmAEELRT, MEAT
AEREZASZEZE, MAABEEINERAA.



Novelty and big data analytics

25 * Z\

FTAE S REHET T

1. Use of Al tools and breach of confidentiality?
AT ERETERERMEREZRN?

2. Was the invention disclosed? Juxtaposition vs novel use of different features

RIBRBEWRATT? RNEHHERIAE vs #FatER

3. Enabling disclosure, by a person skilled in the Art using normal means

EZEAAIRRARAN RBEBLAEE T TUH TR

4. Mosaic prior art is not allowed in the novelty assessment —so in principle, as
the law stands today inventions will meet the novelty threshold.

AR AR TOTFINERORRYHEE, FTLAERN £, =EBIERYEE, KARE
REATAIE JH .

5. This approach might have to be revised in the future.

REX—T A EBITFRELL,



Breach of confidentiality? 152 (R %55 R NI ?

Article 55 (1) (a) - Non-prejudicial disclosures

FE5(M(@F: TRENRTT

no earlier than six months preceding the filing of the European patent application
and if the disclosure was due to, or in consequence of an evident abuse in relation to the
applicant or his legal predecessor [..]
AREFRMEFIEBRIZNTA, MEAHRETNHEASE AR ERRIFEEA L AEES
[EHEERAY. ]
Is the use of Al tools an evident abuse ?
(EAAIEGEESIAKIERAYGA?

-Art 39 TRIPS on protection of undisclosed information and national law (caveat: EBA on
sources of law)

(RERFRUDEY B3R KRIKEBERRIRIFLIRERNE (F2: EBARTEENEFEINE)
- Article 4(2) Trade Secret directive unlawful means to acquire a secret
(B WERIFIES) F4Q)F BREBEAEEFERIABMWZRIRE
» unauthorised access to electronic files containing or from which the secret can be deduced

RERBERNE SHEEE o] MPHES HMERIEE 7305

* any other conduct which, under the circumstances, is considered contrary to honest
commercial practices.

RIEER, FRAETEREEIAGERIEHTEMTA



Inventive Ste Artlcle 56 EPC
3 JREME:

‘An invention shall be considered as involving an inventive step if, having regard
to the state of the art, it is not obvious to a person skilled in the art. If the state of
the art also includes documents within the meaning of Article 54, paragraph 3
[earlier patent applications], these documents shall not be considered in deciding
whether there has been an inventive step.

MREEZIMETA, —IULRBI T Z LIS AR ASZEMZ IR, RMARE
BECEENARE, RNERABEIESS45H3F ﬁﬁﬁﬂ’]ﬁ(# [fECTHIE
5] | XEHETEETENSER AN TEE.




Inventive Step exam at EPO

ﬁ‘HE#UEiSU?Eﬁ'J [ERVEE

1.Person skilled in the art iZZ\ABTAAR
2. Methodology for assessing inventive step: 38 8IHRYF %!
a) The problem-and-solution approach “jB)@ - R 5E

Step (i): I\dentificg_t\ion of closest prior art
F()r: RAREERIIERA
Step (ii): Determination of objective technical problem

H(iZF: WESVRARR

Step (iii): Decision on obviousness
H(iF: REESR EMBN

b) Secondary indicia in the assessment of inventive step G4 TR —HIgtR

» Overcoming a prejudice or no real expectation of success
SR TR, E5eRR 7 AR BERIIAITRER

» Unexpected technical effect

EHZG’I‘E’JHKIJL&

* Long-felt need and commercial success

REIE AN A BR



Who is the person skilled in the art ?

ﬁiEixE)lkE’Jﬁ"z?KAi’

» Ordinary practitioner aware of what is common general knowledge in the relevant field,

at the priority date
FBRSe B Z BB R aE S BRI E B AR

» No inventive capability

FEzEliERE
» Has access to everything comprehended in the state of the art and the normal
means and capability to perform routine work and experimentation

BEISIAAIZ AU PRIERIIERN, FEEESHREEMN TIEFILRAIFERSES

»May be expected to look for suggestions in neighbouring and general technical
fields or even in remote technical fields, if suggested to do so.

SENER, TRERTEESSERRATE. HaeR AR SHREN

» However, such person would not go against common practice or against an
established believe or prejudlce nor would take unpredlctable risks.

AT, ZARTTIRE B LR EREESHRL, BASETLETURIRE.

» There may be instances where it is more appropriate to think in terms of a
group of persons

BYERT, SiFALAARERNANR TRAENGIE.



Inventive step and Big data/ Al

BIEES KR / AIE’

How to evaluate the inventive step (should the person skilled in the art be
the person skilled in using Al tools or even an Al in itself ? )

W@ﬁmﬁmﬁ(ﬁ%ﬂ%ﬁﬁAi%éﬁﬁ%ﬁﬁ%AI%%IE,EEK
BSMEATEE? )

Can an Al be considered to have inventiye capabilities or as a routine tool?
EEBALERNNERCIEED, B RZUAA—FENRLE?

|s the aggregation of information, probability inferences and extrapolation of
conclusions inventive?

SERG. BRECHEICINE, 2R L&

- Mosaic prior is allowed for assessment of inventive step
LAl Eﬁmq:fcﬁﬁuﬁ RARHE

- Simple juxtaposition is not inventive

REHEARENIS



Inventive step and Big data/ Al

BUEES KR / AIE’

Whatever an Al machine is likely to produce when directed to a specific area (in an
obvious manner) may be considered obvious.

ATEREREES, 7_ Birdusy (LI—HEMmZNAI50) FErEaRIaERrRI sesM
AET "EMmz .

- But what if (B2, #15......
=  Similar computational power is not shared by industry?

1T AR FEEZ=RIEITTERES?
= Proprietary Al algorithm?

AT EREERAER/RA?

= Qperating on proprietary data?
EEaE LE1T?

= Black box patenting?
“RrE NERER?

Should the use of Al tools be considered for determining obviousness always or

only when the invention is the result of Al intervention?

EaRREERERAATERTERME "EMalE"  ERABGIKBEEATSE
RETTRHIESSRAT, ZINLAES?



Conclusion Z512

Al can be used both to produce innovation (subject to IPR and TS) and to
enforce IPR’s.

AT EeEBEATLARTFRIFRAYER (SZANRFURIFFIARRFBHIANE]) |, teTlLL
AT RIRYEIHRAT,

The answer to questions concerning Al & patentability requirements has far
reaching consequences, impacting the entire cycle of innovation.

AL B S ERIMEEREXRRRIEE SRR, 5% eI EERRIS

NIATS,

From incentive to innovation to the issue of enforcement and liability for
patent infringement,

HAEIHA, 519E0F, HMEFTEAHTHIEFIENAISEERR.

Nordberg, A., ‘Artificial Intelligence innovation and Patent Law: future
perspectives on patentability requirements’ (forthcoming, 2020)

Nordberg, A., (ATHEREEFHSERIE: BREFMEKIAFEUR) (&
F20205F HihR)



Comments? GUSHIFEFEZL!

Email: Ana.Nordberg@jur.lu.se
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