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Many policy documents underline the economic importance of IP for the EU in the context of
the 4™ industrial revolution.

BRI RIEB IR TV RarE R AR BB L TR E.

- As a EPO/EUIPO study demonstrated, IPR-intensive industries generated 45% of the total economic
activity (worth 6,6 trillion euros) and 29,2 % of all employment in the EU (63 million jobs)

- KUMNERB/BEEFRIR B RAY—TUARRA, R, MR- NEEE TR~ H HEnEs S s
B945% (INME6.651ZRTT) , R T29.2%FlHN< (63005 MNITVERIMNL)

(EPO/EUIPO, Intellectual property rights intensive industries and economic performance in the European Union, Industry-Level
Analysis Report, 3 ed., September 2019)
(BNERB/BRBRNRNE,  BIEERIAIR R EE I TIUARE =T, (T REHHREY (3B3hR) , 20195F9A7)

“Digital innovation, driven by the combination of Big Data, Cloud Computing, Mobile technologies and
Social media, is one the most powerful drivers of change and the best opportunity for Europe to
move back to a growth path (...), and is therefore a powerful value generator and constitutes a real
benefit for Europe’s economy as a whole”.

"REWE. =itE. BRI REHAE SIRIAVEF S EERMNE B KNG RIa X R RN JIF]
REN=...... E—EBEORNESIZE, BEABUNE T RATRELENE.
(European Commission, The European Data Market Study: Final Report (Brussels, European Commission, Feb. 2017), Executive

Summary, p. 5).
(BFTs, (BUMNEFTRAR: REIRE) (BBER, BER, 2017428) ) , fUTRE, $5K)
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- But it is not only about economy (BEEMERIEF
According to the European Commission FXESIEH,

“Innovation [...] is indispensable to address the big challenges that humankind is facing in the 21st

century: ensuring food security, containing climate change, dealing with demographic change and

improving citizens’ health. It also has an essential role to play in the quality of daily life by fostering

cultural diversity.”

“BUFHTL... [ERERA L 1 B ENGHIEAS e —— R Ban < 2. AUEISIREN. WXIALZN. &
LNEE—T B3k, ETIEH I ZH I, Bt iEE H B L 2R E D E L RIEXE .,

(Communication from the Commission, “A Single Market for Intellectual Property Rights — Boosting creativity and

innovation to provide economic growth, high quality jobs and first class products and services in Europe”, Brussels, 24 May

2011, COM (2011) 287 final, p. 3

(BRZ=RIBE, (GHRAFRMSE—THIE—(REISSeIH, AEMREEFTIEK, SRETFN—R-RSES) . HEER,
2011E5824H, (2011) 2878iBEREMR, $E3R)

Thus, it is crucial for the EU to be able to regulate IP to create the most attractive framework for economic
players but also a balanced system taking into account ethical values to be accepted by its citizens
FEE, ABEANRFRRIP, NEFERERMERNME, WHREMSEXEE, BEEERN, ERELSIA
AJEENE, BV —EFERISER.

However, the EU or its Member States might in the future be very limited in their possibilities of action!
Also international harmonization of IP endangered since States have already committed to certain standards
bilaterally

sAm, BUAsEMREFRKAIEERIMAIGTEHIEHEESBR! ME, BTRRECEFERETRENLNE, FIRF~
NERR A L FTrEH SR,
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The Reason: Bilateral Trade and Investment Agreements (such as the
planed TTIP, CETA and many others)!

[RE: WiREZFULEMY (FCAIEriTRIRITTIP, CETALURIFS EBiY) !

The Transatlantic Trade and Investment Partnership (TTIP): proposed trade agreement between the
European Union and the United States.

EBAPEFRZ SIREKHFDY(TTIP): EREESSEEZ RIHIXAIER 1Y

negotiations started in 2013; seems to have been put —temporarily?- on hold since the 2016 United
States presidential election; but not officially frozen or abandoned

RHIATF20134E; UEEE2016FKEM (Ehd? ) i, ERFRERNFELNE

Since 2017, there have been expressions of willingness form the administrations on both sides to
resume the negotiations

B20175 R, JU9RA T IRERFAINER.

On 15 April 2019, the EU Council gave a new mandate to the European Commission to negotiate a
Bilateral Trade Agreement with the US (also January 2019: Resolution of the Committee on
International Trade of the European Parliament)

20195F4H15H, MEBESERMMBER K HSEEFHITABRZNKARIFRNG (B2 UE
F1BAMEZES K TRUMNEEFRER ZRIRIN)
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Echo’s another bilateral trade agreement between the European Union and Canada, the
Comprehensive Economic and Trade Agreement (CETA)

SRERFIINEXRZ BB —DXIAR BN —GS R ER BN (CETA)——EF

Signed on 30 October 2016

20165E10H30HEE

European Parliament approved on 15 February 2017

20172 15 HERKM N SHE

90% of the Agreement in force on 21 September 2017 (the remaining 10% relating to the ISDS
mechanism needs to be ratified by the 28 Member States as it is a shared competence with the EU).
20175F9H 21 HixiN90%ER. (T 10% SR FETIEZKREIFimFRTLE (ISDS)HEX, ERARES
RREBHZENER, FTEI1328 N RE D BIRLIE)

Request by the Kingdom of Belgium for an Opinion of the Court of Justice on the compatibility with EU
law on 7 Septembre 2017

201759 7H, HFIITEEEKRREEBHISDSHIHI SEER A EINFAHHERR

Opinion 1/17 of 30 April 2019: the ISDS mechanism implemented in CETA was compatible with EU law,
(CETA Investment Court) [2019] ECLI:EU:C:2019:341.

221 95452381%%“ T 1/ 1752 CETAIMYLhERIISDSHIEI SEEREERS (CETARRIARE) [2019]
ECLI:EU:C: 34
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Secret nature of the discussions of these agreements: induces speculation about the potential content of
the draft text and the commitments to be undertaken by each side.

2R BRI ER AR REN B AR =75 2 H BRI HEN

Recalls the negotiations for the Anti-Counterfeiting Trade Agreement (ACTA), which led to the
rejection of the agreement by a significant majority in the European Parliament in July 2012

I ABRXATREBEEZSMY(ACTARIH, 2012FE78, EUMNASLUBREZSHHRITER EiZiY

At the difference from ACTA, the different versions of the negotiated draft have not been made public.

HURRERZMNAIDL:, BRALEFHNSERRTEHRLZ TR

Assessment relies on the different texts communicated by the Commission, i.e., the proposals submitted
by the EU within the framework of the negotiations, EU position papers, and the different notes drawn up
by the Commission for pedagogical purposes, used to reassure the public at large
FPABTPHEE BRI T IRES RN ARNA, BIRRERERFIERAIESHIS TR S, BRERIA I,
LIKMZEZHIESENMRENE R, ARAEE, XENFAATRERD
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Content of the IP chapter uncertain due to the secrecy of the negotiations

AT RARIREN, MRFN—RRIRSAHEE

The harmonisation of intellectual property rights is relatively modest, since out of the four sections of
the chapter dedicated to intellectual property, only one contains a certain number of binding
commitments.

AR NEIERRERE, RAMRHN—ENNTRE, RE—DE8 e ENRRE

The three other sections: - list the international agreements to which the European Union and the
United States are parties

Hitt=7: JH TR SEE D B FA%LI S IERRMY

recall several major basic principles emphasising the importance of intellectual property rights in the
field of innovation, growth and employment-

B Y JVREZEARFRN, @87 IRFAERIRT. 1B RS usRIEE

lay down objectives in the field of cooperation, specifically with respect to technical assistance to third
countries on the question of intellectual property enforcement.

HE T SRR iR, FEIRHMANRSAAR RS = E R A AR S E
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Known content of the IP provisions FIIRFA &N ERNE :
« ‘Wish-list’ of the European Union: EREERY “[ERLEEH"

« Limited number of specific aspects in the field of copyright law
- EEENEZRAEANATHESR
- Remuneration rights for broadcasting and communication to the public (public
performance) for performers and producers in phonograms
- REFRPHOREENEEER AR (AFFRE) RE EEERIRS =B RIREINY
- Full right of communication to the public for authors in bars, restaurant and shops
- FEAEBEE. ETHREERAREBRIFTDIF
- Aresale right (droit de suite) for creators of original work of art

- RBIZAERENEEREEENR (BEEN)

» (Geographical Indications
o HBIEARIR
« Custom enforcement of IP? (only some negotiation documents)

© FIRFREGERIE?  ((NEBR RIS R)

”\_ Centre d'études internationales de la propriété intellectuelle | CEIPI
|

\G[IDJ
~—

! Center for international intellectual Property Studies

‘ Université de Strashourg



Enforcing Intellectual Property via Trade and investment agreements
181D 8 5 SR B ERIT AR~
A closer look at the TTIP and CETA
IFEEATERZSIREAEMY (TTIP) ESHEFRERRBMY (CETA)

More interestingly (and troublesome!): EE# ([EEHEHER) BIE:

Chapter Il Investment £ _E 1§&

For purposes of this Title: #7726 HH9:
[..]

'investment’ means every kind of asset which has the characteristics of an investment, which includes a
certain duration and other characteristics such as the commitment of capital or other resources, the
expectation of gain or profit, or the assumption of risk. Forms that an investment may take include:

RE IHIEEEREIFAIRISHRR ", XA F e F IR T H, IE D FE SRR R
5. K@ EeFE. MfgEES, REFI T
[...]
g) Intellectual property rights

q) ATEAAT Source: The European Union's proposal for
Investment Protection and Resolution of

Mirrors Chap. 8, Art. 8.1 CETA INYESITIEN. DIElIE: i et et

Mirrors (LoaMHRFERENY ) 5855815 SR EXERAMRERIF SRR SRR

http://trade.ec.europa.eu/doclib/docs/2015/novemb
er/tradoc 153955.pdf
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The enforcement of the investment protection is entrusted to international arbitration tribunals:

LRIRIP R TR EEPR P RE :

Investor-State Dispute Settlement

REESEREFinfFERTLE

Or special jurisdiction - New Investment Court to be created (ICS, as foreseen for example
in CETA, Chapter 8, Section F: “Resolution of investment disputes between investors and
states”)
TR R AEEX — SN ATIIR AR (AIMMamkIz, KIEEEECETANNYSESES
FOPRER: "EfRAREESERENRESRIR" )

See European Commission’s Concept paper, “Investment in TTIP and beyond — the path for reform.
Enhancing the right to regulate and moving from current ad hoc arbitration towards an Investment Court”, 5
May 2015

W

BRES SIS TTIPSEMGIKFAHR T RIS, ks PR M SR NGET 5 < e

& AT 20158555H
=> Which implications for IP rightholders? XSRIRFHSINFABRKREHA?
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. The Conceptualization of the Relation Between IPRs and Investment
within BITs (on the example of the TTIP)

XL EME (ATTIPAM]) BE TR INSREZ BRARIEESML

lI. The Adjudication of IPRs before the Arbitral Investment Court
ERRE R AR R R AR N S
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The Conceptualization of the Relation Between IPRs and Investment within
the TTIP

TTIPES THIRFINSIREZAXRZRESH
Trade and investment agreements increasingly include provisions on intellectual

property
B Z SR MRS e SRR R

Interaction did not catch much attention until recent arbitration cases raised
concerns with regards to the protection of intellectual property as investment

XHENRZEZRIHARS XS TR, BRIEHRMEES, AMIZFHEXERA
IR E IR TRIPIX —RER

Is the practice legitimate?

XIMEREGIE?

What are the interactions with other bodies of law such as WTO law or Human
rights law ?

SHfEE (FCItHBRABLEHARGE) ZIAFERRLLRE?
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I.  The Conceptualization of the Relation Between IPRs and Investment within the TTIP

TTIPE R FHIRF RS REZ A RAES

The integration of IP in IlIAs (Bilateral Investment “In 2016, 37 new International Investments Agreements
treaties (BITs) and Preferential Trade and Investment (IA) were concluded, bringing the total number of
Agreements (PTIAs)) is not a new phenomenon. treaties to 33?4; in 2018, countries signed 40 I1As with a
BN RANTUIR AN BIAMBRSEENY  Dromanyros _

AT astdveanySaliches S RZIX I "20165EE5T T3 7THHAIEGTIRE X, HlEH
(PTIA)HIE—HINR. EIIE332415; 20184, S/EEE T A0BEHEE

i, BRI EEN12658(%,

From the German Pakistan BIT 1959 to the CETA or
UNCTAD, World Investment Report

TTIP: what are the trends? — 2017 and 2019
M1959FENEE - BEEFIBXAIR BN E CETAE BAERSMERESIY, 2017512019
TTIP: Bft4g®’? RIS AR

3324

Different ways including IP in investment agreements

have been used, whether explicitly or implicitly, by C. Correa and JE. Vifiuales, ‘Intellectual Property
referring generally to “any kind of assets” or “intangible Rights as Protected Investments: How Open are the
property”, or directly to “intellectual property”. S E%:\\;tve;’i?’ (209136) 19 Journal of International Economic
FRF AN Z MG FEARR : BAREAER. C. cOrr’e‘;, JE. Vifiuales “BAIRFAUERIZEMT
THRFRA EEARBRF" & "THERE" | EEE {RP: FRAEASA? " (2016) 19 ( ERREH
A KR EHAT) ) 91, 5893m|
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I. The Conceptualization of the Relation Between IPRs and Investment within the TTIP

TIPSR FHIRF RS IR E 2 R RS

The rationale for granting and protecting intellectual property
rights is being undermined in the framework of investment
law.

SRR RAESRT, PP RIRFAYEKIEERIHISS.
Recent cases have demonstrated the tension between the
protection of investments and the necessity to protect higher
public interest concerns.

ITHINRAIET, RIPIRESRIFERARNRKIIZLEN
ZI8), FE—EDI

How to safeguard of the social function of IP in the context
of investment arbitration cases adjudicating IP disputes?
SIERGRRNR PN SFimAvi s =, RER=IAY
e 1EThEe?

BTA and BITs might restrict the possibilities to regulate
IP in order to preserve a fair balance of interest and
societal interests?
ATEBEXGHRL SR FHRISAE, S, TEEN
WRG / BN E S SIRHFIHE IR~ URIPAIRTHETE.,

‘ Université de Strashourg

[l
\E’ET'J Center for International intellectual Property Studies

“The social function is inherent to any legal rule.
It allows for the rights of individuals to be weighed
against competing rights”

TR A EE BRI . &
T S =BT Z B E I,

Christophe Geiger, ‘The Social Function
of Intellectual Property Rights, or How
Ethics can Influence the Shape and Use
of IP Law’ in: G.B. Dinwoodie (ed.),
Intellectual Property Law: Methods and
Perspectives, Cheltenham,
UK/Northampton, MA, Edward Elgar,
2013, pp. 153-176

Christophe Geiger, “sliRF~=HAIHL SN
ge, EEMINAIINEIR=AEERIAZR
fER" . WFFG.B. Dinwoodie (friH)
wmER GILRFERGE: BHiESUA) | =E
H/REENE / DiFEEMICZEINE, 2
e RRIMBAR L, 20134, 5153 ~175
i,
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I.  The Conceptualization of the Relation Between IPRs and Investment within the TTIP

TTIPESTHIRFRSIREZAXRIES

High-profile cases

EZR

H. Grosse Ruse-Khan, ‘Challenging Compliance  °
with International Intellectual Property Norms in
Investor—state Dispute Settlement’ (2016) 19 Journal
of International Economic Law 241

H. Grosse Ruse-Khan, "fEEREBSEREBFiHME
RPN E AR RURGIRIBEAE”  (2016) 19 (E
FREZFEHATN 241

When IP is covered in the definition of investment,
does it also cover non-economic aspects of IP ?
SIRFAIE N RFRIRNE, EEHRFZNNRN
AR EE?

Should IP be considered an investment and what are
the implications of such qualifications? The rationales
of the IP regime must here be taken into account.

RAMGRNRNRARE, ERW/UA? i, @

——
e AR PRV A e

(]

The legitimacy of protecting IP as an investment has
been put into question.

AR EA7RZ BHTRIPRI G AL EE R EIREE,
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ll. The Adjudication of IPRs before the Arbitral Investment Court

BPRIR E AR E RN =N T

*When theory is put into practice: the actual adjudication of IP disputes in

“The suits fundamentally challenge
TRIPS flexibilities at the very time

ISDS the Declaration on Patent Protection
EBG(HEERS: ISDSHLEI TR i SEIT A and Regulatory Sovereignty under

TRIPS, as well as the UN High Level

Philip Morris: challenging public health regulations in private arbitration Panel Report seek to encourage

(Philip Morris v Uruguay ICSID Case No ARB/10/7, Award, July 8, 2016 countries to utilize them”
& Philip Morris Asia v Australia PCA Case No 2012-12, Award on s o

’ BLAEHE 7 THI (EF
Jurisdiction and Admissibility, December 17, 2015) BRI TRIPSIDUIHIER (&F

SERIR-EIBH: (ERA MOCHARDARD (R RESESE 1 ) P (REEE R

LA
LEGISLATOR

2 S o :
£, FICRFIERT N EIEARE/10/7, 20162E758EHI%, &) ST e AT,
TR BEINATIHATIIR, ST R saie2012-12, ST IRTLALTTRIPSH
2015412/ 17 AIEHFE E1E N ST ZE 1 #:5%) WHIR AL
*Eli Lilly: seeking compensation after domestic court’s interpretation of _ o
the utility doctrine (Eli Lilly v Canada ICSID Case No UNCT/14/2, Final Cynthia M. Ho, ‘A Collision Course
2] Award, March 16, 2017) Between TRIPS Flexibilities and
18 | -3k EEPERNI RN RN HRRE SRS (ARFNEAE, Investor-State Proceedings’ 6 UC
K 8 EAg B R S UNCT/14/2, 201743516744 Irvine Law Review 74 é2£16) o
O | *The TRIPS agreement entails flexibilities to allow regulations in the Cyntmg M. HO*\%Dl/n\’LL*yT'jJ‘ZEw;E
public interest: does ISDS constitute a threat? 'ﬁ\'—ﬁ&’ﬁ% MER A2 [BATRIHE
« (RORFRUNE) BR—ERIREYE, AP ARFImEME: 1SDS ", 6 (IFBRIEXFMI T
HE 2 EXT LA R —FR RS ? RAEITE) 74 (2016)
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ll. The Adjudication of IPRs before the Arbitral Investment Court

PRI E AR R AR Y Fin

»  Forum shopping: domestic regulations are not only challenged in arbitral tribunal, but also inter alia in
the WTO State-to-State dispute settlement.

Ateraive dispute - EEXNCAEFENAR: ERREAMUEPREEZEE, MEEHBRARNEREFIRERPEZ
el EIBkEK,

» The plain packaging cases brought by Philip Morris also raise important issues in the framework of
WTO. Important decision of the WTO panel of 28 June 2018 (TM protection to be read in the

light of Art. 7 and 8 of TRIPS)'
e SRS - IR R = A, HERARNETE

20185E6528EI{HH:'.§¥:?&E( EFIE?ETRIPSU}N%7 %S“ﬁhﬁshﬁ#') !

Par. 7.2403 of the decision: “Article 7 reflects the intention of establishing and maintaining a balance between the
Human rights and societal objectives mentioned therein. Article 8.1, for its part, makes clear that the provisions of the TRIPS
ethics ARLSi&= Agreement are not intended to prevent the adoption, by Members, of laws and requlations pursuing certain
legitimate objectives, specifically, measures "necessary to protect public health and nutrition" and "promote the
public interest in sectors of vital importance to their socio-economic and technological development,
provided that such measures are consistent with the provisions of the Agreement”.

BIREF 7240388 "EIFERBTE TR/PS}‘/?E#EE/H? 7E; ii‘AEfTZ/@E_zfﬂfﬁfv—‘F/@fﬁE' B8 1552

ZFHH, TRIPSHINHISZ X H R EFIALERL T Ty IS5 R FREFNE RN
EFE" | (EHHELETFS ‘iﬁzﬁ‘&ﬁf;"éiﬁﬂg .!{kFgA‘}X‘fjﬁ " ﬂ%ﬂf‘aﬁ Bl EIZ =5t S TRIPSIHE

HIFX,
Australia - Certain Measures Concerning Trademarks, Geographical Indications and Other Plain Packaging Requirements Applicable to
Tobacco Products and Packaging, WT/DS435/R, WT/DS441/R, WT/DS458/R, WT/DS467/R, WTO Panel Report, 28.6.2018.

BXFII - BRAEHTEn BRI E . MR IR M FE R ERINFEE N, WI/DS435/R, WI/DS441/R, WT/DS458/R,
WT/DS467/R BRI NAIRE, 20184E6/528H https://lwww.wto.org
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ll. The Adjudication of IPRs before the Arbitral Investment Court

ER{P RIS AR RN~ I Fim

What Role for Human Rights and Ethics in IP, Investment and Trade
Disputes?

AWSEZFEAIRK,. RIS Fin P EEE?

+ [P is not like any other property right: Increased social function in the
case of IP — specific ethical issues are exacerbated by ISDS cases
when regulating IP in the public interest, such as right to health in the

patent and TM, access to information in the copyright context.

© FRFNARGEMERMFRF) . FIRF SRR R THREEN,
STEAFHF AR THAEAIRNAS, ISDSEAIR T EEEn

BRFEME, TR/ AinEREN. MNSERIREE.

* It is accepted now that Human rights and ethics are an integral part
of IP discussions; they are taken into account by Courts to determine

the boundaries of its protection

« ANSEFERMRAFRUITIE AR, XEGEIEEATRY;

=B E LR IF SR PRAT S FRIX M=

* Pending questions: How to apply HR’s in ISDS context? What legal
framework is applicable? Internationally (UDHR, ICESCR, others?)

Regionally (ECHR, Charter)?

© FRRERE: WS ARRAEISDSHR#HTRIA? ERAFNAEESR? EfR
ER (HRANES, &% dtSHIXUNFIERALY, Hi? ) |

EBHXAESR (BUMNAREBT. BE) ?

Daniel Gervais, “Investor-State Dispute Settlement:
Human Rights and Regulatory Lessons from Lilly v
Canada”, UC Irvine L. Rev. 2018, Vol. 8/3, 459.
Daniel Gervais, “1R@EEFIERBEFIRMR: +LE
IFNEARERIEXRANSREZR" |, (INMNEC D
BEEEITIL) 20185F558/3%, 459,

Christophe Geiger (ed.), Research handbook on

human rights and intellectual property, Edward Elgar

Publishing (2015).

Christophe Geiger (4718) (XF AAIHHIRF=Y

RIARFM) , BEELIR/RINHARE (2015)
P EE

Eigar
Research Handbook on
Human Rights and
Intellectual Property

Edited by Christophe Geiger
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A closer look at the TTIP and CETA
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II. The Adjudication of IPRs before the Arbitral Investment Court

E{PRER R AR R IR~ N T

The recent cases have attracted criticism of the IP
world with respect to ISDS.

T EASE (- SEMAF AR SDSHLUB M SZHEE,

ISDS is going through a crisis of legitimacy and the
adjudication of IP by investor-state tribunals might
well amplify the criticisms.
ISDSIEEZh—inEi s Ril. REEMEREF
i PR REXS RNR AN AIFE B Be = DIRIX EHEITE,

Whether ISDS is an opportunity or a threat, its
relevance for IP is under scrutiny.

ISDSHLHIZIEHBER B ? SR AIHEX

“Despite these sound objectives, the existence of ISDS-
mechanisms has been criticized on several grounds,
among which’:
RETAEX LS TERIE R, ISDSHI#IRIZE—EZ2)TE
KN, TEEHERE: 7

* Inconsistency and incoherence between awards
© TEIEMHIFRT—H. TH—
» Reduction in states’ power to regulate
B T ESHHEIK
» Forum shopping

EHHIENT BRI A
» Lack of transparency

- REFFE
» Arbitrators’ impartiality

© HERINEM
* High costs
© BHAEE

European Parliament, From Arbitration to the Investment

Court System (ICS) - The Evolution of CETA Rules (2017),

p. 9-11

XM S (M hE B R AR HIE——CETARINIAETS)
(2017) 29~1114,

IEIEREERE.
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Il. The Adjudication of IPRs before the Arbitral Investment Court

PRI E AR RR AN~ N Fin

Are the Investment Protection Mechanisms in FTA's
compliant with EU Law (including the Competency of
the EU and Authority of the CJEU) and what are possible
Consequences for IP Protection?

BN PRI ERIFTIH SR SERREE (EERE
}@%ﬁﬂ%nﬁ’xﬁéiﬂ%ﬁﬁwﬁ) ? AMRFRURIF R se s B RLL
[ {

+ Case C-284/16 from 6 March 2018 rules out ISDS in
intra-EU BIT for being contrary to Articles 267 and
344 TFEU.

- 2018F3H6AFRMIC-284/16S5FHZE1ERFISDS
HHIAE IR R ER N EBRIRLIR S N sy, EEZEIZA
H5 (RREEITHRE) 56267, 5344575,

* Adoption of investment chapters in free trade
agreements are considerably complicated after the
Opinion 2/15 of 16 May 2017 with regard to
competence with regard to investment and ISDS
chapters (mixed competence)

«  1E201755 16 BBXRKAMISDSHIETI ZFIRIFHE
2/15SERNEER, RERMUIIARZEHLREHE

‘ Université de Strashourg

“The arbitration clause in the Agreement between the
Netherlands and Slovakia on the protection of investments is not
compatible with EU law”.

"A=5HNEXREXIREFRIPIOMNYD, PERFHNEREEER—
Case C-284/16 Slowakische Republik (Slovak Republic) v Achmea BV
[2018]

C-284/165%: Hm&XHMERAchmea BV —5

“The free trade agreement with Singapore cannot, in its current form, be
concluded by the EU alone”

"STIERBE MY, PEBRFR, FRENBERERGET.

“The provisions of the agreement relating to non-direct foreign investment and
those relating to dispute settlement between investors and States do not fall
within the exclusive competence of the EU, so that the agreement cannot, as it
stands, be concluded without the participation of the Member States”

MNP SIESNEEIEIR EITRATSA, UARSIR & FIEE B F i fF AT
RIS, TIE TR MR, A, FEEREES, BHEIIER, T

pEBITIX—1,

Opinion 2/15 of the Court (Full Court) (Court of Justice of the
European Union), 16 May 2017
RERERT (BEE) $2/1558W, 2017865816H
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ll. The Adjudication of IPRs before the Arbitral Investment Court

H{thEkIR T AR R ANR A= Fin
- Opinion 1/17 of the CJEU on CETA BEREBiZFREIXICETARISE1/17SE R

Question submitted to the Court: Is the Investment chapter in CETA compatible with EU Law?

RERMIRE : CETARIR S DER S AER D7

Is Chapter Eight (‘Investments’), Section F (‘Resolution of investment disputes between investors and states’) of the Comprehensive
Economic and Trade Agreement between Canada, of the one part, and the European Union and its Member States, of the other part,
signed in Brussels on 30 October 2016, compatible with the Treaties, including with fundamental rights?

MIEAFIE R REF20165F 105307 HESRETH (LEMEFESNN) B/ & ( 1BEF ) BFE ( REESHIEF
REAFIHIER ) , BESEMNE (EIFSELNF) #F&57

Request for an opinion submitted by the Kingdom of Belgium pursuant to Article 218(11) TFEU
ELRIRI IR (BRERISITRY) 85218(11) RS ARIETERIGR

Reason: the Investment court to be set up does not have a system of preliminary ruling to the CJEU
HH: AN E AR A ARSI HREIE.,

- CJEU 30 April 2019: compatible with EU since agreement with a third country; the Investment court would only be
allowed to apply the international agreement and not EU law. Rather political decision!

- ERERiERE2019F4830H . SKERIAERS, FAXESB=EEITROMN, RFZRREAERMNY, ReEERERE
2, XRIFRESMER—TURE!
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H{hEkIR AR B RATR A= I Fin
Towards an Investment Court System ( ICS) for the EU: Current
Proposals and Possible Implications for IP Enforcement

BREBRIR T AR ZEE: SRR RN SNER AT sER I

EU legal

order BRBE:E * In this unstable landscape for investment and IP, the possibility of

establishing an ICS or a multilateral investment court could be a way
forward by tackling all major criticisms mentioned before.

« EISRHRENAIRFNEEARERNER F, @3 RF AR EHE
SRR ARl se R AT EEMITAIHIRZ—,

E2NEg

« Will the ICS (and eventually the Multilateral Investment Court) be
relevant for IP adjudication?

- KRAZEEHE (URREZBNSHREFER) 2S5ARFNEGRBXID?

« The ICS will raise specific questions in particular with regards to the
interaction with other IP courts (competency, hierarchy between
courts), in particular in the EU context with the CJEU.

- BRFZRFHESSIRTFSEERNEE, TESRSEMIIRFGER
GEREZIBRYERRERNRAY) R, JTEERRSR AR,
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PRI R AR R~ N Fin

* ISDS is particular under the spotlight in the EU (not only IP, but environment, social and
other norms)

*  ISDSHBIERBAERZRIRE (MUFIFNRN, MEFRIME. ASFEAIET)

« Civil society and academics have raised their voice against ISDS in the framework of the
negotiations of the CETA and the TTIP:
«  REHESMFEARARECETAMTTIPHIRFNESRS, BEFRXTXIISDSHHIRIRXTEN :

Can the EU still regulate IP without risking a lawsuit in from ISDS court ?

B EE AEERBATIR R, T ENGHEISDS;ZELTIFiLMfL?

Christophe Geiger, “The TTIP and its investment protection: Will the EU still be able to
regulate intellectual property?”, International Review of Intellectual Property and Competition
Law (IIC) 2018, 631.

Christophe Geiger, "EEAPFEBSHFAFMHNREIRERP: REBRRESHEIAGEIEITH
IR 7, CGLRFRNRFEERRTFE(11C)) 2018,631.
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Il. The Adjudication of IPRs before the Arbitral Investment Court
H{P R AR R R AR = S

Problematic since the standards for IP protection very different in the EU and US (and the way to safeguard public interest/
societal issues also);
XA EIRR, EARRBEFEERRFURAITEFEERES (REAARF T / MBS EFEEERE
) .
Copyright law a very good example due to the remaining differences.

ERMERR DTS E, REGERIRIFRIBIZEZE,

Possible areas of friction between investment protection and copyright law:
RPN A Z BB BEA A EERRAVSTIE -

»  Moral rights BENF]

«  Ownership of the work {ESRFFEY

«  Copyright contract law iR &%

«  Exceptions and limitations FI4NSEREIHITE

Ch. Geiger, “BITS and the Harmonisation of Copyright Law at International Level”, in: T. Synodinou (ed.), “Pluralism or Universalism in
International Copyright Law”, 2019 (forthcoming).

Ch. Geige;lgj,ﬂj%ﬂﬂ?ﬁﬁ*ﬂ?&%wiﬁl&&ﬂﬁﬂ%ﬂglﬂBZT‘T?JUEJ" , WRFT. SynodinoufmiZEl (EFRRBGEPRRAZSTENEERZEBEN) |
2019 (Bp )
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Il. The Adjudication of IPRs before the Arbitral Investment Court
PR R AR EIR AR = FHin

New propositions, safeguards or improvements are put forward — sufficient or irrelevant for IP ? Why include IP as

investment in the first place?

FhESK. FhiRIEIENERkCEEHE — ARG 7 FERIEANT? 9T AR BRI R E. AN ?

CETA - Article 8.12 “Expropriation”

(REMEFRBMNN) $8.125%F “HIH"

For greater certainty, the revocation, limitation or creation of intellectual property rights, to the extent that these
measures are consistent with the TRIPS Agreement and Chapter Twenty (Intellectual Property), do not constitute
expropriation. Moreover, a determination that these measures are inconsistent with the TRIPS Agreement or Chapter
Twenty (Intellectual Property) does not establish an expropriation.

JgH—HEEE, IR, [R#IEEAE, HWRIFE TRIPSIHNFIE 1S (AIRMR) , T, 1o, 7
EXEHE AT E TRIPSHMKELE 18 (AIRK) | FHT G A it/ .

TTIP - Article 2(1)
(HIRERIVE) B2(1)5%

“the provisions of this section shall not affect the right of the Parties to regulate within their territories through
measures necessary to achieve legitimate policy objectives, such as the protection of public health, safety, environment or
public morals, social or consumer protection or promotion and protection of cultural diversity”

DI ZFEX ARG (ER ST L IR LT S 2B R BRI EATENE, FHBAIR I ATREY, UL AT S %
REWR, CRERFPLARER. ZTE. EELE, RIFPIEHITSEEEZE IR, FRPXHETRES,

See Michael Geist blog at lIlMichael GeistBI{5% http://www.michaelgeist.ca/tech-law-topics/ceta
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H{hEIR T AR RR AR N FHiR
Interesting recent developments TAHEFX ZHIHEE:

United States—Mexico—Canada Agreement (USMCA) (30.11.2018), replacing NAFTA:
XE - EFE - MEXHY(USMCA) (2018511H30H) , BHETILEBAHESZMY (NAFTA) :

Investment claims over IP still included in the list of protected investments !

FXIRIRF AR R RE AR B REZ RIFIR R ER !
Chapter 14, Art. 14.1: B14EFE14.15
“An investment may include: f) intellectual property rights” “—IitZ&oJEEEIE: ) AR~ #K”

- Article 14.8: Expropriation and Compensation ... $£14.85%: {FRS*MZ...

Par. 6 This Article does not apply to the issuance of compulsory licenses granted in relation to intellectual property
rights in accordance with the TRIPS Agreement, or to the revocation, limitation, or creation of intellectual property
rights, to the extent that the issuance, revocation, limitation, or creation is consistent with Chapter 20 (Intellectual

Property) and the TRIPS Agreement
SB6IR: AL &, tBAEBTFHIRIAT

1. [RsIENE, f/a_rzEgJJ_,i’E fg%é’ /7[?%/ Té'é‘/J_ 5/%’20_% (;’Fﬂ f“iﬁ?) FITRIPSITFSF,
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PRI AR AR N i

And: ISDS to be abolished in Canada-US relations (at the initiative of Canada)!

mE: ISDSNFMSTESEINZ AR (BMEXENLE) !

ISDS possible only for 3 additional years between Canada and the US for Legacy investment
claims and pending claims (Annex 14 C):. investments made or acquired from 1994 until
termination of NAFTA, then national court.

NN [BRYISDSHLH R eTgedk etz 4e3E, LIBABBISEREMERER (f414C) @ 199445
ZIELAR {(It=BRBRZMN) LIEZRHEEREANRE, EENERARIIERE.

However: may still be available through other legal instruments, such as the Trans-Pacific
Partnership (TPP) to which both Mexico and Canada are a party.

Z’;&Zg 7’3‘ wABIEMERETREERX—IE, than, (EBXEF YY) (EESFHNINERE
452973) .

ISDS in the classic form under pressure?

ISDSHIFIE/IEST FRIEBFEIG?
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Are these safeguards sufficient or irrelevant for IP ? Why include IP as investment in the
first place? No clear added value

XL RIS FEXTAIR T MG 2 AL ? 2911 A SRR IR E RN )
W? IEEE T %055

Solutions g2 ARFE:

- Exclude IP from the list of protected investments in the TTIP (and BTA and
BITs in general)
- gg»z;&a TTIP (UUREESEX LAIRLEZS X FIRLRENR) ZFEPRES
L)%

- Engage in an open and transparent debate on the merit of regulating IP in FTA's and
BIT’s and what should be the content of these new standards

- DNHATHR. ERRRARE, RITEE B IMNAIXOAR S Y FALEAIRF TSR
5, LARFNENS SRS
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The Impact of Bilateral Trade and Investment Agreements on the Regulation of IP Law at
International Level

Wil 2 ZHE NI ERRE e R A= RUEER 0
Further information EBZ{E8

XIX™ EIPIN

Christophe Geiger (ed.), Research Handbook on ENFORCING INTELLECTUAL

Intellectual Property and Investment Law, Edward

Elgar, 2019 (Forthcoming) PROPERTY IN TRADE AND
Christophe Geiger (4%8) , (HRF=gEmsmwsF  INVESTMENT AGREEMENTS
W) BEERRILIRIE, 2019 (EHEHHR) oo, i

-  “Enforcing Intellectual Property in Trade and Investment
Agreements: What Safeguards for its Social Function?”

- "ERSREMYSRITIIRERERP: MAFREETESIEE?

Conference organized by the CEIPI in the European Union
Parliament, April 2018

SWHET2018F4RERBNRE T, HEMRAIRFNHARFOH
40

N APRIL 2018

EUROPEAN PARLIAMENT STRASHBOURG

Video recordings and presentations available f55HERESTFL S SI44:
http://www.ceipi.edu § ot e e R
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