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EU TDM LEGISLATION — A MODEL FOR CHINA?
KREBRIFT IR A SEIRISIEL L. PEVIENR?
Prof. Dr. Martin Senftleben {1, #3Z

R ! Nt p AL IR F A R IERY 03
e A L O MR
e L8 Uall1011VERONDERSTﬁl‘l‘E:JIIE"lWJm.
T TLLE muznemamn-'eowlea\uh | T

2 Un lverSIt l Feenuod

i al

JeALE
1) 2BH0: NUTLICLO £B 1N 00 '
e 'i';,),? SEUOBONSNOT I DU [ €N 0|

HG I AUITRERE (1l “‘0!-”“}:
WOAHLIe IIJ(OE\IE((CIT'(,!E l’t;‘!lg':
| ]

VEND010! lm)mnmmnwaumo&une
JDN’A!OIIW"JDLlﬂﬂ(/alb‘uﬂ‘Ll((,‘l('HHH J%ﬂnif‘“d}i&l g
7 muammo&unuc mm-veemmalnutwunnnuggqé%g”n11_ e
13 1 OTHAETEY ONDERZOERENTY) NW ?AIH' ,’\ s o /l =

VRIJE
/ - UNIVERSITEIT
%°  AMSTERDAM

(B JE PR F mminr=imss
IS VERDER KIJKEN

[ENN
A0CIOL 2EEUZNT00
0 ST RRUT G THE

INTELLECTUAL PROPERTY RESEARCH INSTITUTE OF XIAMEN UNIVERSITY



Painting like Jackson Pollock?
FANGU S e R ?
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Composing like Pierre Boulez?
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Pierre Boulez Le marteau sans maitre (1955)
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Peculiar remix dimension SIXAYBREE

* robot incapable of creating works 188 AABECI{F{ESR
« without access to human source material Jo/E3FKEA L=/

B Fam

» crucial: use of existing works for training K. (F
#1712

Robot m = A




Not a mere theoretical question AMYE2/MEiC|0)ER
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Not a mere theoretical question A~MYE2ME18 AR
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L musimap

musiman

cognitive technologies

VISION TECHNOLOGY MARKET SOLUTIONS ENGINE TEAM BLOG PRESS

A

A

Musimap’s technology decodes the DNA of'h usic, understands the listeners’
contextual needs, and solves the complex problem of music discovery.
Our comprehensive set of APIs allows our clients to reach unprecedented
personalized recommendation accuracy and—thanks to our APl interface —achieve new,
enhanced user experiences to answer the end-consumers needs



Digital challenges Z{={t#khk

broad right of reproduction recognized at international level
. ERF ST
Article 9(1) of the Berne Convention

(ARERZ) FIFHEIN

‘Authors of literary and artistic works protected by this Convention shall

have the exclusive right of authorizing the reproduction of these works,

iIn any manner or form.’

RARIFIPFHIFEZAERINEE, EERNRLMEASTIREYE
AN EHXEERIIEENF,




Article 1(4) WCT: Agreed Statement
(HFRAMRRARRINFEL) BL(A)FF: WERH

* regulates the application of Berne Convention provisions to the digital

environment

« AE (BREBLY) FSAESFINEFHIERGE
“The reproduction right, as set out in Article 9 of the Berne Convention, and the
exceptions permitted thereunder, fully apply in the digital environment, in
particular to the use of works in digital form. It is understood that the storage of
a protected work in digital form in an electronic medium constitutes a
reproduction within the meaning of Article 9 of the Berne Convention.’
* {ERBRLA) FBIFRFMENSEFIRREIFRINISN, TEERTHFINER,
TEHRUUSFR ZERFmIER. ASmml, EREFRIAFLUSF A FES
RIPEEmR, 1B (BREAZY) FIFRENTHES. ”



The analogue past... F=RIIANTE
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Robot-related forms of copying
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source material

In a format which

robot can read

directly

e ARTLAE
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source m

aterial

which must first be

brought into a format
which robot can read
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Same challenge [E&ERIHELK

not only but also

In the EU INn China
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CURRENT EU FRAMEWORK KREE ZHBIHIFESR
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Problem: restrictive EU legal framework
[ARR ;R ER PR I AR ESR

broad closed list of
exclusive specific
rights exceptions

[ iZzB9E = 1§J9|‘EI'J::JLIZTJ
MHERF =L




Traditional research exception

EFHIRRGIINIE

‘...use for the sole purpose of illustration for teaching or

scientific research, as long as the source, including the
author's name, is indicated, unless this turns out to be
Impossible and to the extent justified by the non-
commercial purpose to be achieved;...” (Art. 5(3)(a)
Copyright Directive 2001/29)
“NATHEEREREERN, RETHEFAFEEZERRIEYS (B
ELiFEE) BEGEIAAFR L BRIFReSIEAERITEEA; ...
(2001/205 (HREGES ) FE5(3)(@)5F)




New Article 3(1) DSM Directive
Y (E—8EFMIRNIES ) FE3(1)5%

e continued focus on research community
o REIRHAR

« ‘Member States shall provide for an exception to [reproduction rights]

for reproductions and extractions made by research organisations
and cultural heritage institutions in order to carry out, for the
purposes of scientific research, text and data mining of works or

other subject matter to which they have lawful access.’

« “BRRENIME, RIEHTEFISEF I ARFR BRIHEHI T A
MEHEIZE, WESRRNAM FREE AT TEH ST
, BT [EFIR] aish,



New Article 3(1) DSM Directive
Y (BE—EFmImSdE<L) F£3(1)5%%

« focus on research institutions problematic?
» AR AR ERE(RRNG?

e a contrario argument with regard to commercial
research?

%__‘ J.I_ﬁJ ﬁ{¥1,:t$alilbl\\\

— apparently limitation of copyright deemed necessary to
permit text-and-data mining

— B PR 7 T ] AT 2 I T SRR

— commercial text-and-data mining thus automatically
Infringing?

— EAES A NEIEIZTE R T B ata kRN ?




New Article 4 DSM Directive

(B—EFmmhRiIe<) B4 ()

« provides for general limitation of copyright
AE T XThRI B —R= R

« ‘...for reproductions and extractions of lawfully accessible works
and other subject matter for the purposes of text and data mining.’
(Article 4(1))

AN ATEGEZE AR, MERREE FmE RS H T

SHISIRNAMTH. © (FBEAFR)

 but: limitation only applies if use
BE: REFE NIEENERZ ERRFIE

« ‘...has not been expressly reserved by their rightholders in an
appropriate manner, such as machine-readable means in the case
of content made publicly available online.” (Article 4(3))
"WRIANEZBLUEE S EHRE... [HER] |, FIEHIm EA
FHEARIRERKEWEASR, [#TER] . " (B406)F)




Need for ‘machine-readable’ means

=2 YL A

hope for evolution of shared technical standard of robot
and content industry

o B REV = ARSI T BRIS AR

obligation to comply with specific technical standard?
BN SF1ET B ATRHE?

‘The enjoyment and the exercise of [copyright] shall not be subject to
any formality;..." (Article 5(2) BC)

By 52)%[11-}1% ] AFETHIFE, .. ( (RRERA) 5

non-compliance valid defence argument?
AEMRAEBRIAHFIE R

need for robot industry to check mining entitlement case-
by-case?

FENSATUEGREESEEIZIENR?
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ALTERNATIVE SOLUTIONS? B4t 522?
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Article 10 WCT: Agreed Statement
(EHFANRFINARRNGEZI) $105%: WERHR

‘It is understood that the provisions of Article 10 permit Contracting

Parties to carry forward and appropriately extend into the digital
environment limitations and exceptions in their national laws which

have been considered acceptable under the Berne Convention.

"M, [ GRIED)Y 1 10K ERITHAI S EEERIEFK
(HRRLLI) SJEZRIRSISHIINERFESEME TR,

Similarly, these provisions should be understood to permit Contracting

Parties to devise new exceptions and limitations that are appropriate

in the digital network environment.’

[FtF, EIANENBEERR T RLI S Sl EE B E T WA SRR
SR,



Family picture: three-step test

P5RE: =Rk

Article 9(2) BC  {{H7R

i |

Article 13 TRIPS
(GFIRFBUDE) =

135

BERZY) BI()F

Article 10 WCT

(Tt AR H R R

NFLI) 105




Highest impact factor B8/l EF

‘Members shall confine limitations or exceptions to exclusive rights
to certain special cases which do not conflict with a normal
exploitation of the work and do not unreasonably prejudice the
legitimate interests of the right holder.’ (Article 13 TRIPS)

o "SREETENELANHIRBIEHIIMLENIR T LA
, BS1ERAVEBFRAAEDR, BAMETERENAFEANG
im¥am. " ( CRRFRIE) E135%)

« potential basis for WTO dispute

o S|EtHERBR MR E EFHRIE TR

 already tested in EU/U.S. case on Section 110(5) U.S.
Copyright Act (WT/DS160/R)

- BELAEKE / EEFPN (EERTOE) F1105) 1B
MRZEAGHPZRNEIE (WT/DS160/R)




Deriving new robot rules from the flexible

three-step test

N RIER =215 X =R Las AREN
broad open-ended
exclusive three-step
[ iZHYHE G it =1
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Interpretation of test criteria fG3GFRERIRFIS

» certain special case FELEETKIE)
— specific form of use, limited number of beneficiaries
- BINMERl. BIRNZmANE
— room for considering policy justification?
- BERAEMEERAIZE?
» no conflict with a normal exploitation SIEEF] B4+
— currently exploited and potential future markets
- BRIEHAmSSEEREKDT
— room for normative considerations
- AEEZ SH= A
 no unreasonable prejudice to legitimate interests A~{5FIE
IREGIAN
— refined proportionality test Et/FIf&IG4H{t

— reduction to reasonable level by providing for the payment of
equitable remuneration IBIMNESZ (T SEREH, FREADEISE

7K
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Parallel with analogue past?

SETANT EF1T7?




Inherent limit of copyright protection?

WA PRI R E B PR ?

use of a work
‘as a work’

{Fm 1EAME
m H1T{ER




Issue falling under the three-step test?
=HARIRAAIIE?

- ‘Members shall confine limitations or exceptions to
exclusive rights to certain special cases which do not
conflict with a normal exploitation of the work and do

not unreasonably prejudice the legitimate interests of
the right holder.” (Article 13 TRIPS)

"SRRI A AN AR FI s IS M EN IR TR
ISR AR, BSERERFIBAAE R, BAEL
HRENMAFEANG EZN@. * (R E)
F13%%)
 Inherent limit of non-consumptive use a limitation or

exception in this sense?

- IEEBEERNRERE, SE5BETRSIEAISM?




THE END. THANK YOU! &5t !
Contact BKZ 5T, m.r.f.senftleben@vu.nl
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