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OVERVIEW HE/R
PBR enforcement under the UPOV Convention
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1. Contextual need, exchange of information and experiences
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2. UPOV Council examination of laws of future members
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3. Explanatory Notes on PBR Enforcement adopted by the
UPOV Council
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4. Working Group on Biochemical and Molecular Techniques,
and DNA-Profiling in Particular (BMT)
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1. Contextual need, exchange of information and

experiences
BemK., (ERNENITH

WHAT ARE THE LESSONS LEARNT AND BEST PRACTICES FOR
EFFECTIVE ENFORCEMENT?

XTEHNE, BRI, SERNREMERTA?




UPOV

UPOV MISSION STATEMENT
UPOV({&arisia

“To provide and promote an effective system of plant
variety protection, with the aim of encouraging the
development of new varieties of plants, for the benefit
of society”

“CEFHE BUEYmIMFEIPER, SRHFLE
PiFhmfh, EEita”
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Top 10: UPOV members by number of
plant variety protection titles issued

BI10%: UPOVELZIRHLE I mRE:

Rank
2R 2009

1 ERER European Union (2,589)

2 =k Japan (1,501)

3 ZEEUnited States of America (1,308)
4 E China (996)

5 B H Russian Federation (564)

6 = Netherlands (503)

7 BE  Republic of Korea (399)

8 5R= Ukraine (285)
BAFIIE :
9 Australia (282)
MEX
10 Canada (264)
Africa Americas Asia
JEM EM M

UPGV

2018
Eres European Union (2,757)
e China (2,395)

United States of America (1,424
X ( )

(=X Ukraine (1,021)
B&E Japan (758)

= Netherlands (713)
&E Republic of Korea (574)

S Hh Russian Federation (544)

T

Mexico (295)

Ef Brazil (270)
Europe Oceania
XM KFM

PINEEHER

2019
BXE European Union (3,188)
thiE] China (2,727)

=S| United States of America (1,785)

L3 Ukraine (1,188)
(HEHR Russian Federation (796)
e Netherlands (621)
B& Japan (591)

= Republic of Korea (522)
B Brazil (328)
BAFIIE

Australia (278)



Top 10: UPOV members by number of
plant variety protection applications received

BI10%: UPOVRE=iEYImMRIPINERISZIEL SHIR

Rank 2009 2018 2019

L=
1 grag  European Union (2,764) ] China (5,760) o China (7,834)
2 gy Ukraine (1,545) Eigg  European Union (3,554) Bx58 European Union (3,525)
3 Z£[F United States of America (1,461) 5[ United States of America (1,609) 2=  United States of America (1,590)
4 B& Japan (1,138) Ba= Ukraine (1,225) (=11 Ukraine (1,238)
5 HRE China (1,059) BE Japan (880) A& Japan (822)
6 H= Netherlands (700) fa= Netherlands (792) = Netherlands (767)
7 BB  Republic of Korea (547) HPBH  Russian Federation (780) HESHR Russian Federation (765)
3 BZR Russian Federation (527) HE Republic of Korea (765) HE Republic of Korea (695)
9 BARIE | rvalia (363) BARIE ) valia (389) PItREE Argentina (377)
10@?&& Argentina (327) e Canada (330) mEx Canada (366)

Africa Americas Asia Europe Oceania

FEM SEiM M RRM PNE)|



Top 20: Country of residence of applicants (2019)
BU20%: ERISAFREEZR (2019£F)

2% BHhEFREEZR Applications filed as: EHi%A?g%E
Coun of :
Rank residence ;Y breeder BE Rezlgsr: EE 2 Non- Total

Resident o, = orberstatesy To@I  resident 2&

1 China R 7,323 [EEUSHRE - 7,323 40 7,363
2  Netherlands = 618 (FE2E) 1,215 1,833 1,374 3,207
3  United States of America EH 901 - 901 1,413 2,314
4  France iEE 101 476 577 458 1,035
5  Germmany =E 49 507 556 430 986
6 Japan SF:S 559 - 559 182 741
7  Republic of Korea EHE 590 - 590 22 612
8 Russian Federation EHZHRy 578 - 578 4 582
9  Ukraine BR= 471 - 471 3 474
10 Switzerland iﬂ"ﬁﬂ: T - 7 396 403
11 Spain e 50 129 179 163 342
12  Australia BXFIIE 146 - 146 179 325
13  Argentina PatREE 184 - 184 51 235
14  United Kingdom HE 28 86 114 118 232
15 Italy EXF 7 110 117 114 231
16  Israel Li&7l 95 - 95 123 218
17  Brazil Ef 151 - 151 51 202
18 Denmark BE 5 120 125 51 176
19  Turkey THH 145 - 145 11 156
20 Belgium tbFURg 2 111 113 28 141
Sum of top 20 AI202&it12,010 2754 14,764 5,211 19,975

Others Hfth 788 99 887 403 1,290

Total Ei‘l‘ 12,798 2,853 15,651 5,614 21,265
% of Top 20 BI208% 949, 97% 94% 93% 94%

UPOGV



Plant breeding is long and expensive

EYESMFERRES

BUT {BE

Plant varieties can be easily and quickly reproduced

EY)miTRISH R R RIE

[l Breeders need effectlve protection and enforcement
measures to recover investment

0 BMES

S EAMRIRIPSERRERI RS
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Source: “Mountain Blue Successfully Enforces its PBR”
November 27, 2019 | CIOPORA website

BTRIEIE:  “"Mountain Blue R ITH TEYI B FHERF)"
2019511 5271 | EfrCHEEEZEY SR MG

good example on the role of molecular markers for effective enforcement

B FircYIRDEBNERY BRG]



International Seminar on the Enforcement of Plant Breeders’ Rights
under the UPOV Convention, Hanoi, Viet Nam, 2016

KIRUPOVAYHRIEMSHENFIREEIRHI S
R, 20165

Key findings EE 24518

— To obtain the full benefit of the UPOV PVP system it is
necessary to have effective enforcement measures

- BN UPOVIEM) MM RIPAR T EERAm, BYE
KEVERAEIATE

— It is primarily the responsibility of breeders to enforce
their rights

- TEHEME RSP TEIREF

— UPOV members are required to provide for appropriate
legal remedies for effective enforcement

— UPOVEL R/ E XU AR ANE S A AERGFT
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Cont. Key findings EEZ518 (4E)

Impact of lack of, or insufficient, effective enforcement

+ BUHETRREEA ERIRZI

Agricultural productivity endangered
- RUWEFHREIEE
— Livelihood of farmers and rural economies put at risk
- RPRYET RN FEBX G
— Introduction of improved varieties and genetics delayed
- HMREMSEERIFRISINRELER
— Investment in breeding reduced
- BfigEmELD
— Disease problems increased
— RImIa)RRE N
— Reduced tax income

— FUBFE

12



challenges and opportunities ¥k SHl1E

Some examples of PBR infringements identified

EAIREYEHEFIREURG

Propagation beyond authorized quantities
EESEHENE

Unauthorized exports/imports
REFFNH/HO

Packaging of harvested crop (e.g. grain, ware potatoes) for sale as propagating
material (e.g. brown/white bagging)

BUGREYD (B, &9, BREIRE) FISEAEEMM (WiR/B%R) HE
Use of farm-saved seed in a way that does not comply with relevant legislation
RIGEMIERA ZAEERAREEK

Sale of a protected variety under another name

HRAHEZ IR @

13



Cont. challenges and opportunities ¥tk SN2 (£E)

Some examples of PBR infringements identified

SAIREYEHENFIRBURG)

Other companies selling propagating material of protected varieties as their
own

Htb N2 R MM EEM R E BB R E

Unprotected inbred lines used to produce protected hybrids
(BRARZRIFRNAR R EZIRIPHIZRRR &

Protected inbred lines used to produce protected hybrids or hybrids that are
not granted protection in their own right

(ERXIRIFIER REFRIRIPHFAZ RN FIARIAH I F
Unauthorized vegetative propagation of hybrid varieties
RERI A it TE R EE

Unauthorized propagation from “stubs” (i.e. plants with tops removed)

REFNER "TRiR" 255 (BIYIR
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Cont. challenges and opportunities ¥tk S8 (£E)

* Challenges breeders are facing BT mIGAIPEEL

— very easy to reproduce a variety. Cost of
reproduction is low

- ShlmiteZ, SHAME

— hard

to differentiate between illegitimate and

legitimate propagating material and very difficult to

obtai

— LA

n evidence of infringing material

XDAEESERZIEM R, FREURAAIRRL

HERE

PN

15



Cont. challenges and opportunitiesfki¥ SN2 (£E)
e Initiatives endorsed by breeders & & pLA1TEN

— work with end users
- 5RisRAFE1E

— work with relevant authorities (including certification agencies,
phytosanitary services, customs, police, tax authorities, anti-fraud
agencies, etc.)

- SHEXERIEE (SFEARE. BEYREEp]. 3K, £h. W5
X, REGVFIESE)

— invest in gaining understanding by farmers

- BARIR, SREURFIEAR

— organizations acting on behalf of breeders

- HARKRBEMEHREITH

— Investigate possibilities for markers to be included in protected varieties

— BREBIRCYRANZRIP RIS EER AT EEE

16



Experiences of UPOV members demonstrated

UPOV Rk RAYES

Benefits of including breeders’ rights in other
property enforcement

measures for intellectual

B EMENRPWNEMINR B A E A P ARSI

Role of relevant bodies and authorities in the

provision of information to

the breeder regarding propagating material of varieties

ARV RRA BN BFE IR—ERMZIEFHER

DNA-Profiling has an important role to play (e
suspicion of possible infringement)

.£. prima facie evidence,

DNAELTEEEZ(ER (a0, BFHIZUE

&, (RIGREEHIA)

17



2. UPOV Council examination of laws of future members

UPOVIESSXIHighk R TiASSHIZ

Article 30(1)(1) Implementation of the Convention

5B30(1) ()% 2LIAYEHE

(1) [Measures of implementation] [SChEfETE]

Each Contracting Party shall adopt all measures
necessary for the implementation of this Convention; in

particular, it shall: F4ELIHERNFTEVEEISCHEA L
29, 45, ST

() provide for appropriate legal remedies for the
effective enforcement of breeders’ rights; [...] 725

BNFESINEREE S ARG,

18



UPOV STATUS 2294k
Asian region: Examination of [draft] Laws (2017-2020) future UPOV members (all positive)
HEAKUPOVEKRHITIZSHZ [EX] (2017-2020) (3YERED

Y

L 4

[Mongolia]
€D

[Afghanistan] < Brunei
(R - Darussalam
e . s £ KV

The boundaries shown on this map do not imply the expression of any opinion whatsoever on the part of UPOV concerning the legal status of any country or territory

HEE T E R ZE T UPOVAHH I ES B S A A E X R A TEN
I Members of UPOV (76) (covering 95 States) UPOVEER [763%] (A9 MNEZR)

I Initiating States (20) and Organization (1) &ZF2EZR (204") F1BLR (114)

I States (23) and Organization (1) in contact with the UPOV Office 5 UPOVIAZEFEARZNIEZR (231) FNHERE (11Y)



3. Explanatory Notes on PBR Enforcement
adopted by the UPOV Council

UPOVIEE&iEITHY

BB AR

UPOV/EXN/ENF List of enforcement measures:

UPOV/EXN/ENF i EfEhE 55 -

(a) Civil measures EE51E
(b) Customs measures j@x<f5HE
(c) Administrative measures 1TIB4EHE

(d) Criminal measures |5

= ta It

(e) Measures resulting from alternative dispute settlement
mechanisms {KIEZ SRR R LHIZ TSRS
(f) Specialized courts E| ;&R

20



3. Explanatory notes on PBR Enforcement

BIEBFIRE R

UPOV Convention requires members of the Union
to provide for appropriate legal remedies for
the effective enforcement of breeders’ rights
UPOVALIEKR AR A B HE NI T AIRIRE
= PN E S

It is a matter for breeders to enforce their rights

RHEE

-EMEBEENEENFMLIAT

Non exhaustive list of enforcement measures

AN (=11 R SZS YRS W

21



3. Explanatory notes on PBR Enforcement

EHE IR AR
(a) Civil measures EgEEighte

(1) provisional measures (e.g. collect samples of
infringing material from greenhouses) IIGATHESME (440,

MEEWEENIFH+m)

(i) measures to allow a civil action [FEIERSFIABVIENE

(iii) measures to provide damages 1=2HE(=EAIFETE

22



3. Explanatory notes on PBR Enforcement
B HENFIREI R

(@) Cont. Civil measures EGSRIghE (£E)

[...]
(iv) destruction or disposal of infringing material $85%8k

WERNTH

(v) payment by the infringer of the expenses (e.g.
attorney’s fees); RANAFKIEZERR (a0, RIZR)

(vi) information on persons producing and distributing

infringing material AR E ASDEAREE

23



3. Explanatory notes on PBR Enforcement

BB FRGE SR

(b) Customs measures fBX¥gitE
Importation Z/[7/
(1) suspension of the release into free circulation,
forfeiture, seizure or destruction of infringing material {5

TEERREK,; =i, TREEEERERN

Exportation 2]
(i) suspension of the release of the infringing

material destined for exportation E{EE{T1FH OBV ENFE

24



3. Explanatory notes on PBR Enforcement

BIE B FIRE R

(c) Administrative measures {TiBlghtE

(i) provisional measures & +5HE

(i) measures to prohibit the committing, or continuation of
the committing, of an infringement Z=1HERELEEHER

(i) destruction or disposal of infringing material $52ga2b

BRI

(iv) information on persons producing and distributing

infringing material AR E ASDHEAREE

25



3. Explanatory notes on PBR Enforcement
B HENFIRER R

(c) Cont. Administrative measures {JEghts (£E)

(v) forfeiture, seizure of infringing material ;Y. FOHEENRA
=

(vi) testing and certification authorities to provide information
to the breeder regarding propagating material of his
varieties fo U SIAUE AR EME TR S E M EEM R
HEHXAIER

(vi)  sanctions or fines for non-compliance with provisions
on, or misuse of, variety denominations Xy ANE<F faFH43

FRRERYTT /98 FH AR A R RAY T /9 SEhE I RE TR

26



3. Explanatory notes on PBR Enforcement

BHENFINER R ARRE
(d) Criminal measures HIZEi5hts

cases of [willful] violation of the breeder’s right
[on a commercial scale]

[LiliiE] [8E] RIEEHENFIRIZEG]




3. Explanatory notes on PBR Enforcement

B MENFINER) R

(e) Measures resulting from alternative
dispute settlement mechanisms {&kIEE{CIE

FrimE R LB B RIS S

arbitration, mediation, etc...

b, VERE

28



Explanatory notes on PBR Enforcement
BSHENFINE )RR
(f) Specialized courts B[ JiEEE

for matters concerning breeders’ rights

QLIRS N B AR AT AR




e 4., UPOV Working Group on Biochemical and
Molecular Techniques, and DNA-Profiling in Particular
(BMT)

. SR TFERA (BIIEDNAKE) TIEA
-use of biochemical and molecular techniques for: 15£

FO D FEDFESRNN FE
] PBR enforcement 7|‘E¢7_ltﬁ|3% NEHE

ii.  assessment of Essentially Derived Varieties 1/

SCRRMEATAE AR f

iii. variety identification FaF1E 3

30



USE OF MOLECULAR MARKER TECHNIQUES IN ENFORCEMENT OF BREEDERS’
RIGHTS IN THE REPUBLIC OF KOREA

B ENG D FIRCYIRANE T EfME TR A S

Presentation at the BMT, 2018, Uruguay (BMT/17/14 Rev.)

#2018 ZHZ=BMTANN _FAGHEE (BMT/17/15/Rev.)

® Infringement of PVP EV AR RIS

« Case: 2017 Infringement for PVP (Baekcheon)  Case: 2018 Infringement for PVP (Danwhangdo)
» Variety / Species: Danwhangdo / Peach

» Content: No Violation of Plant Variety Protection Right

» Variety / Species: Baekcheon /Peach
* Result: Violation of Plant Variety Protection Right

Z6: 201 7REMEAMRIPIUSIY (Baekcheon) -~ 201_§$¢E%nnf¢{%?)j’|‘{x’l‘ (D?nwhangdo)
/4% Baekcheon/Peach - @M/ Danwhangdo/Peac

50 RIEYRFMRIFN g - G égE@Wnnﬂ’{% >

so|dures

Q Korea Seed & Variety Service
Republic of Korea



Presentation by the Republic of Korea at the BMT, 2018, Uruguay
(BMT/17/14 RevV.)

EEECERE2018EFEEZHEBMTESWN _ERIHEE (BMT/17/14/Rev.)

® Infringement of PVP 1845 FHFEP T2

- 2018. 8. Case of technology leakages in breeding of a oriental melon

20185E8H, IHMBHEAMESR

[ et The suspicious variety
Breedingcombination1  HFfIZH S 1
Breeding combination 2 %‘ﬂléﬂéz

Breeding combination 3 gﬂ:gggf%
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What is coming up in

UPOV

on PBR enforcement?

UPOVAEYI B ENA AU F—2aE?

The Administrative and Legal Committee of
UPOV agreed in October to organize a seminar in the first half of
2021, to exchange information on matters concerning harvested
material and unauthorized use of propagating material

=712021 fEJ:ElﬁfEQE

SE10H, UPOVITH S ASERRME
.,\ﬁFh'Jé, XIWBRAIFAB RE RN (E

AETEMHEERS

73

Questions? [aJ§R?

Thank you for your attention {§}i§

upov.mail@upov.int
yolanda.huerta@upov.int
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