Enforcement of PVRs through Customs Actions
In the European Union
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* Enforcement regimes: EU and national level,

» Conservatory / provisional measures;
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* Customs actions in the EU under the Anti-Piracy Regulation:

- [RERIE<S FHIBER B X175

* Objectives and legal framework; B0 ERELE

« How do Customs Actions work in practice? [ BX{TshE AR FE?

* Practical examples. SC/5l
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UPOV —art. 13, 14; (EFMEYIHT AT R

PR2I) 56130 145

CPVReg — artt. 94 - 107; {HEEMMEYIAFNEGI) 594-1075%;
Anti-Piracy Regulation (EU 608/2013); sz #&5hks%{5] (EU 608/2013);
Enforcement Directive EC 2004/48; #1,£f§< (EC 2004/48) ;

National procedural laws; EZKIFIAIE;

National legislations concerning PVRs. & MY BN E =R £,
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 Temporary injunctions or other measures (lead time approx. 4 to
8 weeks);
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* Principal proceedings on the merits (lead time between 12 and
18 months)
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 Temporary ‘ex parte’ orders (lead time a few days to a week).
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* Seizures ]

* ‘regular’ ‘conservatory’ seizure; B “{REL" I0IR;

* Evidence seizure; WEIEHH

Sl

* Descriptive seizure; “fEiAtE" O (LAKE
* Taking of samples; ENFE

* Access to documents. &Hﬂfﬁq:o
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* Prevent that counterfeit goods will enter the free circulation of goods traded
in the EU;

- LB ERmRFNARER AR ZHIEERERT;
» Stopping counterfeit goods at the outer borders of the Union is easier than in
case they have already entered the common market;

FREmMISERENRS, BREmENEBTHLEASS,

* Primary objective: facilitating right holders for the purpose of enforcing their
rights; Custom authorities undertake the actual work, but good preparation
and sometimes education of Customs is key!

- TEHR: ANFIABNFIFATREUER], BRER 2R EEEIRTIE,
(BEE NEERIE TR SR EE!
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* Counterfeit goods (cons 6): REREmR (FL1H6)
* No parallel-import (Art. 1.5);
s FEF/HTHO (B1FESN)
* No goods produced in excess of quantities agreed between producer and
right-holder (Art. 1.5);

- BmEFEMSEHEFBEMNNAARENSE (B155E5M) |

* Transit? -> Art. 1.1 sub ¢

- B[7? ->5B15E (K
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* Distinction between Union-wide AFA’s and national AFA’s (cons 14);

- REBEFERTEIRIE (AFA) SExREENAR (FR14) |

* AFA is open for other persons or organisations ‘entitled’ to enforce the rights
(cons 13, art. 3 various groups);

- {TEIRIBEME BN FUTRORIEMASBRIF (FHR13. FE35%
FHERER) ;

* A Union application requires an EU-wide right (art. 4);

« RREERRHISFEFEMBERRNF (545%) ;

* Application may be filed before or after actual suspension (art. 5);

 AJELPRPLUELRIEN P LS EIRACEHIE (5B55%)

* Application form (art. 6);

« FHig%x (5F65K) ;
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RIFHATIFIRYER ;
* Information on the counterfeit goods (details of shipments,

country of origin, travel data, suspected arrival data, means of
transport, identity of importers exporters, holders of goods);

Information on ‘authentic’ goods and the rights to be enforced;

SERL

- REIER (“%ﬁ 5. R, mhaeset, RIREEl
T m/HO//EESM)
e Technical details regarding differences between fakes and ‘
originals’, -
- RESIEMZEERRIRAET,
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In the event of a suspicion of_counterfeit: suspension of release;
NEFERER: PLERAT;
(Art. 17 for an existing_AFA; Art. 18 for actions ex officii));
(B17EF BTG, F18FFIMKERSITEI) |

Information to holder concerning:
REENF AN RN AH:

 Quantity and nature of goods; I FRENEFEHR;

* On request: names and addresses of addressee of goods, shipper, declarant,

holder; IZEK: BfR. &ABEA. EBRIRALIKSEERIZFRFOMEIL ;
* Geographical origin of the goods; F& SEitPIR[E=1tH ;

Options for inspection and taking samples (Art. 19);
MIOFIEAFIRRE (8195%) |

The use of information obtained (Art. 21).

(ERMBAER (3B215) .
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Simple procedure for the destruction of goods that are under Customs-control without any
formal determination concerning infringement;

HEEXEF TERNEZER (TREXTENAUHITEZVAE) |
Conditions {4 :
* AFA holder communication that he is convinced of infringement;
« (TEHHRIBARTREFERN,
* AFA holder consents to destruction;
« {TEIERIBARSHER,
* Holder of suspended goods gives consent or remains silent.
« WP LUBITRIAIE LS T RSERET AR,
In case of objection against destruction proceedings will have to follow for determination of
infringement claim;

EHRXIHEER, NeuBSRsER, MENEBHITIAE;
Term: 10 or 3 days; 10-day term is extendable once (Art. 23.4).

HARR: 10X=(3X (REEY)  ESH10XKHIRE, RITFER—IX (5823.4%)
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The actual destruction takes place under Customs-control and under
responsibility of AFA-holder;

SChriEEEEEXE S NTARER, HRITHHRBARSE;
Option to take samples for the purpose of securing evidence (Art. 23.2);

Al guHERE BRYEEE (5523.25%)

In the event that no destructions follows and/or no proceedings will be
initiated: termination of suspension and release;

WNRKIBEA/ A BNFLTER, NEGEPLLS, BT84,
Declarant or holder of goods may request release against guarantee;
DR AR ErNiEKIB(RIEE

Destruction of ‘small consignments’ (Art. 26).

IMEBEER" HIEER (55265%) .
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Disclosure or use of information obtained through Customs action only for well-defined purposes:
HeeHTFHME< BRNRESERBILEXITIBAERIER,

a) for proceedings to determine whether an IP-right has been infringed;

a) JIANERBFEARFRUSY,;

b) in connection with criminal investigations related to the infringement;

b) ASZETHEXINAIEREAS,;

c) in connection with criminal proceedings;

c) AHIEIRATER,;

d) to seek compensation from the infringer or other persons;

d) AFRENABEMARINEE,

e) to make an agreement that the goods be destroyed;

e) SRR EHITHEREIRE

f) to agree with the declarant or the holder of the goods of the amount of the guarantee referred
to in point (a) of Article 24(2).

f) JDARI SRR ABRER ETRIESE 24(2) (a) RIRHAYIER EFL.

Open question whether information obtained may also be used in proceedings concerning
infringements which are not covered by the APR.

R : X ERER A RT IR REREHIFNSEEIAIMIRTOFIA.
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What are the options to take action against transit trade of infringing goods after
exit of ‘manufacturing fiction’ ?

KR "fhaReE" HitZE, ANEERE TR R OB S?

After CJEU in re Philips/Lucheng & Nokia (2011) there was only infringement in
the event that goods would enter free circulation for commercial purpose (or
there was a risk that this would happen);

TRYERRER ABexd KA/ Lucheng SiETF (2011) EMFR: REEMIH
;;EE{LEEI’J HANBRREAT (BEFTHEABRREATRIXG) B, 7
SI;

Now different again in cases of application of Art. 9 lid 4 EUTM Reg 2015/2424 or
similar national provisions;

& FRER BB R 4512015/242455 95 B ERMER, BHRIBRNEZRML,

How is this with rights other than trademarks?

XITFRERZ IMIRF], 12 AMaIbE?
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The suspension of the release of ‘counterfeit’ plants by Customs can prove to
be a very effective tool to combat illegality in plants;

BRFLURIT RE EREF I HEMISE R SRS,
In most EU countries Customs see the value of Customs Actions for right
holders and Customs are very eager to contribute and deliver results;

EZHEEZR, BRIAA "BXIT" WRFIARIMNE, BEEE
FRAEHTRRR, FEERRL,

Providing up to date and relevant information which helps to detect
counterfeit is key to the success of an Application for Action.

AT AINERE miEFEXERRIToIEBEISAIIARE.
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Questions? |ajgR?
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