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= Problems in Protecting the Rights of New
Varieties of Agricultural Plants
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= Countermeasures for Protecting the Rights of
New Varieties of Agricultural Plants
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‘_L Current Status

s 1.The total number of lawsuits is small

. AR

= The number of lawsuits involving infringement of
variety rights increases every year, but the total

number is small.
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Judgements

6 6 9 79 61 51 150 176 184 151 873

20 677 119 57 <677

= Incomplete statistics based on the number of judgements published China
Judgement Online (2011-2020.11.13)



= (1)A sharp contrast to number of intellectual
property cases( 5 511H = IR AT = i BT LE)

= In 2019, the National Court received 481793 new
intellectual property cases and concluded 475853
cases nationwide ( Supreme People's Court ) .

n 20194F £ [E AR AT & AR A R 144817934,
2 ETELE475853. (BRBARERAT)




=|(2)A sharp contrast to number of applications
nd acquisitions of plant varieties ( 5/ FhALE

S S E)

2015 2342 1589 793 4816
2016 2923 2132 1123 6781
2017 4465 1646 704 7723
2018 5760 2395 129 9989
2019 7834 2727 23 12917




. E Centralized jurisdiction in lawsuit R R4
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= (1) Intermediate People's Court of the seat of the
government of a province, autonomous region or
municipality directly under the Central Government
and designated by supreme people's court shall

act as courts of first instance;
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= (2) Since 2015, intellectual property courts in
Beijing, Guangzhou and Shanghai, as the first
instance courts in Beijing, Guangzhou and
Shanghai, have tried cases of infringement of
new plant varieties;

» H20154EFFE, dEE:. f"}ﬂ Fg R BUERR
EARZBXIBA—E AR, FEEDFTERMERN

R4




¥

(3> On January 1,2019, the intellectual property
Court of Supreme people's Court was established
to focus on the case of infringement of new plant

varieties.

201951 H1H, 8 ARZERMNRMPCERERM A,
£ _’*Effﬁ%ﬁ miEN EIRRE.
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lawsuit : field crops WRZ1EYIRAEF: K
TEYD

= Maize,Wheat, Rice, Soybean, TXK. /N&. 7KFE.
NS

»« Cabbage KHEzE (2017) EmZ*EAM (2017)
Locust tree XZK# (2017) Orangetitd (2017)

; Concentration of crop categories involving

= Pomelos =41 % #11(2019) Potentilla F5 iR # 15
(2019) Potato-- %= (2019)

= PearZ! (2020)
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to variety rights mE{£{K

| 1. Low compensation for damage

= (1) Not many cases with over 1
million compensation 83310077 T k%0
HNREGAZ

s (2) The compensation for most cases
is less than 500000 yuan, or even less

than 100, 000 yuan. KERSHENRGHIEFE
MMAESORATTLT, EZAETA.
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i Typical Cases /= 5!|MRE%nsLa L4

= 1. Maize “¥58” (2015) 49505 jtc+2 /7t
(G HD

= 2. Maize “4£%355” (2013) 50075 7c

= 3. Maize “F]4228” (2018) 363.75/j
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2. Collecting evidence is difficult
HY1E %

= (1) Procedural complexity =723

m Evidences in most successful cases must be
secured by notarization or administrative
organization or the People’ s Court

» KA BEIR RO BT 2 MEBOE S TBIA A B P
WERARE;
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= (2) High technicality AR 458

m Variety identification is required in
most successful cases

» KEBSTHIRRARTEHITRIMERE;
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= (3) Less opportunity of gathering evidence
ELUEET5 2D
= Only evidence of unauthorized production and sale

of propagating materials of authorized varieties has
legal effect.

» RBIEPARSFE =HERNEMEEM R R0IE
EABAEBZEE™N.
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3. taking a long time of successful

relief 4 ERA1C

Cases concluded at first 20—80% 1-2
Instance
Cases concluded at 20-30% 2.3
second instance
retrial cases(the supreme 50 5-7
court)

= Incomplete statistics based on the number of judgements
published China Judgement Online (2011-2020.11.13)
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| Typical Cases HiEUZ=4

5 i nt-and license contract of rice
“Bo III you 273"and ™ bolll A”"(Retrial cases ) (
2012-2017) 7K%§H “]‘Elllﬁc273” “SEIIA” SAF

ENSHAERUAR (B

)

v

= Case of infringement of Rice “BeiDao 4" “(Retrial
cases ) (2012-2019) KFE “deFEAS” RmMBUER

UHRR (BH)

= Case of infringement of Maize “Zheng 58"(case of
triaI of second instance) (2014-2018) E¥ “¥B

8” mMIURMUL S (T

)
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In most cases proceedings in most cases is not
. FREHEAEAC,

= In some cases, the proceedings have been

extensive and lengthy. R ZHLEHBIFILIERF%
, FRIERRTIE)EK.

= The Supreme people's Court has set up an
intellectual property court to focus on the appeal
of infringement of new plant varieties, which
helps to shorten the trial time.& & A RZEFTIEAL

HAFEPGEE, SPHEEBEEYFIRMPRNLEIFRY
, BT 4raHEIEATE).
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4. Relationship between DUS testing and
imlaculaﬂdenjiﬁcation DUSIIIR 5 45 FX&

ERRXFR

= Legal effects of methods for identifying plant
varieties fEA) i P 25 € J7 VA BIVARERL T ] 0] it

= Infringer DUS High accuracy 7

= Breeder DNA High efficiency, high speed,
low costH 5 EER MAK
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*NA detection is more and more widely used in
arious infringement cases . DNAKS ML S 32 M

T & RZNM G Rt

= As long as the evidence collection procedure is legal
and the evidence chain is complete, the dna test

conclusion has legal effect. R ZBUEFEF &%, 1WEE
HoeE, DNARMLS LA AR .

= Only when there is evidence that is different from the
conclusion of DNA detection, the court may take DUS

tests for variety identification. R EF7E SDNASY F£
ELEIL A ERIERERT, JEBT Al g8 K EXDUSHI i
ITERMEE.
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If the name of the variety produced and sold by
er-is-the same as the authorized
variety, in the course of the lawsuit, the defendant
course of the lawsuit, or if, after inquiry by the
court, it is clear that the identification does not
apply for appraisal, the court may determine the
infringement to be established according to the
same name of the variety.

» MRHIFENAEFE. HENRMRRSRNGRM
HE, FEikikEiES, Tﬁﬂz‘ﬁﬁi HEERIF,
HEERAID], RIS ARIEEERN, ERAL
RiEmMAZFRHEE, 1AE1§’|‘REJ?.A.LO
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1. Practica operation

‘L SEhriRiE R H

= (1) Set up a professional team to protect the
rights of new plant varieties and implement the
process operation: proof of infringement ,
variety identification, litigation documents
preparation, damage compensation certificate and

SO OnN.

» BEVEVFEMUENETAEN, SSTRIEWAEL:
RIEGE,. MMEE. FLXPER. MEBERER
=IUERASE
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s (2) Case is the best teaching material,
learning efficient approaches and
recoghized by the court, and the failure of
protecting breeders’ rights.

» REIZRESHIEM, FITURLENHFE
BOIATTRIMEOE, fEsS4ERR MBS,
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iB)Attach importance to the legality of the
procedure, properly use all kinds of legal
procedures, especially notarization,
administrative enforcement and court
evidence preservation procedures, to form a
complete chain of evidence.

» EYEFNGE, ZECHEWNSEER,
AEZRDNE, (TBHEMZERIERAZIER
, TERSTERIERTESS.
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i 2. Institutional improvement

= (1) Introduction of the Cascading Principle of
UPOV1991 , to extend Breeder’ s rights scope to

new plant varieties. §|3#UPOV1991 A\ Ti5%h
ﬁzﬂ'ﬂu, HEACHE AT rn A BO A F 1 T (52
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= From the propagating material of the
protected variety to the harvested material,
and products made directly from harvested
material of the protected variety (
alternative)

 NZRFEFHZEV™Y BRIWIRAR
WA BRI BRI ~m (RTLLER)
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Incorporate the following actions into

the control of Breeders’ Rights % F5i474
?I’S)\nn/' Jﬂjﬁiﬂ YU [

= (i) production or reproduction (multiplication),

= (ii) conditioning for the purpose of propagation,

= (iii) offering for sale,

= (iv) selling or other marketing,

= (V) exporting,

= (vi) importing,

= (vii) stocking for any of the purposes mentioned in
(i) to (vi), above.
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= Prolong the process of breeder's claim
infringement, to reduce the difficulty of

gathering evidences IEA<E FIE{FINZEUERY
A3, RO HEIE

= Strengthen the public's awareness of the
protection of variety rights 5@kt A B9

AR EIR
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.$<2> Introduce the system of Essential Derived
Varieties, strengthen the protection of original
breeding innovation, and establish a reasonable
penefit-sharing mechanism between original
breeders and breeders of Essential Derived

Varieties.

» BESERMIRE mMHIE, B EIREH
SIFTERYIRIP, EREMMEFHEFSERMEIR
%nnﬂ' BfEzE, BIUSHENERDZEN
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= (3) Re-understand the value of breeding
innovation results and evaluate the standard
of compensation for infringement damage of
variety rights.

» NEFAREMEIFEBRROME, HERM
PRBUIRE R ERE,
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