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1. Introducing the subject: Artificial Intelligence
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1. Introducing the subject: Machine Learning?

1. EFN4E: NEEFES?
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1. Introducing the subject: Deep Neural Networks?
1. EBNE: REMREZERLE?
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2. Computer Programs 1T 8 IEF

Pixabay databank Pixabay #4EiR1T
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2.1. Protection of computer programs under EU copyright law

2.1 EREBRRBGEXT T EHNIE IR
Computer Programs in the CPD: Theory (ITRIIZEFZEFIFIES) PANTENEZE

o

F: it
Subject matter and scope: Art. 1 CPD and Rec. 7, 11 EE5BE: (TEINERZRFERIPIES) FB1FLURSISHETHE115

1.1 CPD: “as literary works” per the Berne Convention (but, computers are also engineered devices: they behave)

1.1 GIENEFRZRFFES) | ZFR (RRRAY) BT "XFER" (BRIENEEIRGES, 8B r=E13h)

1.2 CPD: protection shall apply to the expression in any form. Ideas and principles underlying, including those of interfaces, are not

protected under the CPD.

1.2 (tEHNEFZREFEPIES) | FPNERTHHIFRARTRE. EMBEMNERENY (SEFREEMBEFNIRN) 7%
GHENEREZEFRIFES) BRF.

Rec. 7: programs in any form, including those incorporated to hardware + preparatory design work

BISSE7R: (HIRER, SRENEGIERLIRBELRTTE

Rec. 11: (Idea/expression dichotomy) — to the extent that logic, algorithms and programming languages comprise ideas and
principles: no copyright protection. But, the expression of those ideas and principles is to be protected by copyright.

BIE®E115%: (BE/REZDIE) £i2ig, BEMREESIMIREEFRNSEERN: ThiRP. B2, LA
BREFRNNRE, ZRIMRRAIRF.
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2.1. Protection of computer programs under EU copyright law
2.1 BRERRRBLEX T RN FAYRIA
[ Computer Programs in the CPD: In practice (it RHERFZEFIFIES) PRHTENER: 3£

53

What is a computer program? Any legal definition of computer program? ®

a2t 8NiER? HEINERERSEEEEN?

Computer program is an umbrella term: heterogeneous and composed of several different elements varying on the type of
software (firmware, embedded, OS) and its functionality.

i‘l‘%m@%‘%'i%—ﬂﬂilijl%ﬁ*%: BXZEZ, H/IVMARNERSERE, XEBREEERE (WEH. RE. BIEREHR)
REN&GEHNARMmAEZT.

Which elements? Source code, object code, data flows, algorithms, programming language, interfaces, ...

MRLEEER? JRCAS. BiniE. #IER. 82X wmEEsS. FE......

The development of software protection under EU copyright has evolved through different stages of assessing the LIMITS of
protection of ITS ELEMENTS (C-393/09, BSA on GUI; C-406/10, SAS Institute on programming language and format of data files)
So... for instance...ALGORITHMS? Depends on the understanding of the term:

LG ERAIRIFIREMS, BT\EEH&*R?BB‘EZ{#E’\J{%}F%E TARERIMER (C-393/09, #4EXERXTHFRERREAY
T1E; C-406/10, SASESIR T A T ImiEia = FOEUE USRI TIE)

FRUA, #ENMIIF, HARER? ARTFIIX—ARIBAIEAE:

* If as an abstract idea = No © - But can algorithms be abstract ideas??

« NRISHEM—FhSR B8 =T RI—(BREiX ]2 S Bias?

* If as the expression of an idea = Yes ©

- MRBHEHEMTERITRIE =Y
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2.1. Protection of computer programs under EU copyright law

2.1 BXERIRIN AR T BN IZFRIRIF

Computer Programs in the CPD: In practice (iTtEHiEF:ZBFRIPIES) BT ENER:

SEi%

Subject matter and scope (cont.) EE5EE (£E)

There is an apparent tension between the protection of software under copyright and the nature of software
itself

WRBGEXS R RIRIF S B SRR EFERE D I
* CJEU has applied copyright protection in a narrow way
o B AT ARIRIPHIN A B R /9 %k X
* CJEU C-406/10 (Par. 40): functionality can not be protected under copyright as it would amount to
making it possible to monopolize ideas, to the detriment of technological progress and industrial
development.
. EREEEARR406-10S 544 (S408) : MACFREIRIMINAENE, RO TIAISEURIBEN, &
SRS STILER,
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Initial diagnosis: Looks fit, however... #lZ12H: &

Does software as a technology break important underlying © assumptions? (Not a new question) Yes: “Software is a machine
whose medium of construction happens to be text”
R ARESIHREENRERIIRIE? (XAIERER) 210 "RER—Milse, RREMENRIGFEXA"
Act of creation? (Not a new question) Does the training of an optimization algorithm / a model fulfil the requirement of the
trainer’s own intellectual creation?: Originality threshold is low and there are not autonomous algorithms / models: Yes
BiEITR?  (XBAAERER) JG—MRAEE/—MREEREHE)G5EBFENEERNEK? « [REIMETHREIR,
TMFEEEEE/MRE: 2
1. But, what do we want to protect against?
B2, BiEERBILNERHA?
2. Any decision about IP protection is also a decision about the grounds for competition:
BRI RIPRYE AR EBEE X FHERIRE :
1. Narrow protection = more latitude for innovation of functional equivalent programs — clones, competition based on
factors like price, quality of implementation, user support, etc.
IRMARIF =R F R A E SR ——r—aI LUeE, ALETNE. LERE. ARISRSSH
ERS.
2. Broad protection = increased emphasis on innovative functionality in second comers.
I~ MXARIF = @A E k& AR CiE 14 Thee
3. Careful with investment protection rationale for a “new” sui generis right: what do we want to accomplish with the law??

RIEIEFNIRE " RARMAITR ERYRIFIER . FA BRI XERERAE AR BRY?
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4. Licensing V0]

e

Apache License 2.0
© 2018 GitHub, Inc.  Terms  Privacy  Security  Status Contact GitHub APl Training Shop Blog About
GNU General Public License v3.0
MIT License
BSD 2-Clause "Simplified” License
BSD 3-Clause "Mew" or "Revised"” License
Eclipse Public License 2.0

GMU Affero General Public License v3.0

GMU General Public License wv2.0

GitHub menu  GitHub3ZE
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4.1. Current framework: E&L ZBIHESE: B4 SERH

Computer Programs in the CPD (it BEHIEFEEFRIAES) PIITENIER

Exceptions & Limitations: Arts. 5, 6 CPD (no contracted out) — A lawful user can §IpSERE]: GTENNERLERIFIIES) 5§85
FHH6:E (SRKEEL) SizARE LT RAYEE

Load, run necessary for use (Rec. 13) A{ERM_EE. =TIHENER (BI5513%)

Errors correction (Rec. 13) Z45E (5|55 135%)

Back-up copy &{p#EI

Reverse-engineering [z [a] TF&

Decompilation for interoperability with a new independent program J5—E= 8/ & R B EmE TR ImiE

TPMs: Art. 7.1.c) CPD fiR(RIPHEHE: (TRIEEFZRFRIFES) B7.10%

Without prejudice of arts. 4, 5 & 6, MEs shall provide (...) remedies against (...): ¢) Any act of putting into circulation, or the
possession for commercial purposes of, any means the sole intended purpose of which is to facilitate the unauthorized removal or
circumvention of any technical device which may have been applied to protect a computer program

HETFNIFES, FB5HIBOSHIFIFE N, FREWEXT (...) HUE (..) #NGENE: ¢) HTFEUERNEESE S BRAT2,
[TIIZT7; 20— TR B A (E T XT E TR BN /P H IR (R &5 TR AR I AT T MdeE

Crossing point TPMs / E&Ls? Arts 5 & 6 CPD FeARGRIPIEHE/BIFMNSEREIZERIZR =?  (HENEFERRIFIES) S5H%
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4.1. Current framework: Licensing ZBU{ESR: 0]

«  Types of “traditional” software licensing: “{E4t" %X

HFeTRIEEY
— FSL(Free) BT A]
— OSL (Open source) FFiBiFa]
—  PSL (Proprietary) EBHI4IFR]
—  HSL (Hybrid) iS4 aT

«  Types of cloud “service” software licensing: == "“fRSS"

BAHFRTRYSREY

— laaS (Infrastructure as a service) EAHZEFIRIIR
— PaaS (Platform as a Service) SEERIIRSS
— (SaaS) Software as a service ZX{4RPIRSS

5

OS collaboration depends upon an explicit IP regime (© &
patent) codified in a series of licenses. FF )RS FEZiE T

— R F AU THLEHIFFTR I # (S %

7))
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Summary of Key Differences

On-Premises laaS PaaS SaaS

Infrastructure as a Service Platform as a Service Software as a Service
Applications
Data

Applications Applications Applications

Runtime

Middleware Middleware Middleware Middleware

ofs /! S o/s

Virtualization Virtualization Virtualization Virtualization

Servers Servers

Storage Storage Storage Storage

Networking Networking Networking Networking

IIIIHIEH

B bme Y You Manage

O Other Manages

Name of speaker and/or topic of presentation etc.
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4.1. Licensing needs for Al: Software A LESEEANFOIER: it

*  Free software licensing (GPL) prohibits the use of TPM but BEE{HFE] (BRANILFRNIE) ZILEAAFRIPERE, 8
B
—  Copyleft "“Z{ER"

. Legal nature: ;AR R:

BE: analogy to rental contracts; GR: unilateral instruments (exploitation licenses); DE, ES: contracts
- EFEY: ROUTFEESE, BiE: RAEXP (CREFELE) ; A& BT 849
—  Legal nature impacts on legal regime, validity, enforcement, etc.
- EEMERYEERING. Bt MITERNRR
. EU recommends EUPL (open source, no copyleft, consistent with EU law and copyright law of the 28 EU MS + retaining
compatibility with FOSS licenses), however...

© BEESEUPL T AT, SEBHILRR RENARIRL K, RE SRR
RElE) , 24T

. Most ML infrastructure software, i.e. Tensorflow: Apache 2.0 (no copyleft but RF patent + patent retaliation)
. ZEWSBSFSIEMIANEE, WTensorflow: Apache 2.0 (FLEENR, BEMISEMER+EFIRE)

. Uncertainty ANEE S

Violation of obligations of a particular OSL = termination of exclusive rights granted + © infringement could follow
B AEFHRITRIUERI N 55 = R 1 E AT FRYIR S NF + R LR sE R A IRICRRINEHY

Licenses compatibility

VFRNERYRE
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Initial diagnosis #1512 Hh

Are licensing needs for “the subject” fulfilled?
AT BRI RREGFIEE?
* Seems to be quite an (un)balance in private ordering / copyright regime:

« FARLZHESMRIEIEZEUTFHED (&) Y.
— What do we want to protect against?
- AEZERLLERETA?
— Maybe, consider a review of E&Ls and clarification of the interface E&Ls and
TPMs?

— WIFNIZE EXIFISMOBREIEH TIFE, FEsHIMORSEIEIAL X
ANERIFFETEZ [BRIFRBR?
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Muchas gracias!
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