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SSOS as Subject of Antitrust Scrutiny
TEBEHSMEF N REMEERNNSR




1.1 US EH

In Allied Tube & Conduit Corporation v. Indian Head (486 U.S. 492 (1988)) , the US Supreme Court confirmed that:
fEAllied Tube & Conduit Corporation Zgindian Head 2= (486 U.S. 492 (1988)) &, EEGSABEIA:
“Agreement on a product standard is, after all, implicitly an agreement not to manufacture, distribute, or purchase certain types of
products”, which have potential for anticompetitive harm, SSOs “have traditionally been objects of antitrust scrutiny”.
KT Tt BRI L E— SIS, BELFE. MHE S FERSE ik . BHRFRREFBE, tEFEAR
"—ELCREE R EEAINIER,
Collaborative standard setting has its pro-competitive value, if it's conducted unbiased expert analysis.
NEREIIAELIMAMERSTTRIEM L, NS EERENEEEREREFRINGE.
Activities of SSOs can only validate, when SSOs provide “safequards sufficient to prevent the standard-setting process from being
biased by members with economic interests in restraining competition”.
RESNERERRIRE “EBAIRIE, L EFHETFELZIa M A e BB 7 Rl m A R Z IR R tnERIEZE
LRVIECN A BEUL1S{ERD.
In 2004, US enacted the Standards Development Organization Advancement Act of 2004 (“Standards Act”), which create “safe harbor”
for standard setting. Activities of SSOs having specified procedures to protect their objectivity and openness are judged under Rule of
Reason.
20045, XEHFIET (2004FinERIEES L) (" (WEXR) " ) | MinEFIERET "BXE" . NESEHEFRREES
WA TR ERIEES, HiEaiESEEMNAIE.
15 U.S.C. 4302 provides that (ZEEABL) F515555543025E:
“In any action under the antitrust laws, or under any State law similar to the antitrust laws, the conduct of-(1) any person in making or
performing a contract to carry out a joint venture, or (2) a standards development organization while engaged in a standards
development activity, shall not be deemed illegal per se; such conduct shall be judged on the basis of its reasonableness, taking into
account all relevant factors affecting competition, including, but not limited to, effects on competition in properly defined, relevant
research, development, product, process, and service markets. For the purpose of determining a properly defined, relevant market,
worldwide capacity shall be considered to the extent that it may be appropriate in the circumstances.”
TEHAE IR T A B &S R BRI MBI ZAETIELATTA T, (1) R TE SE W EERIFHIALEE (2) MFikEi]
TE TN R EALRAH TN I ZE, WA e B RRXTIZA TG THIE, et i AT EIaAR %, EiElar
/g%’%ﬁﬁéfﬁfﬁﬁﬁﬁéﬁ*\ X, 748, IS LI,  JIEE S EE SHTEX T, S E 25k~
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1.2 EU X582

SSOs can be considered as an undertaking or an association of undertakings, and the standard-setting agreements can infringe TFEU

Art. 101.

A LUSTRESIEREAEMEVSEEWVEEGS, Ntk WREREMYATEER (BEETHEA) £1015

In its Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal co-operation

agreements (2011/C 11/01, Horizontal Guidelines), EC confirms:

ERZEEXRT (BEEEITHRA) F10153 RS/ FiMUERMERYEREF (2011/C 11/01, (tEmEEr) ) . MRESIA:
Standardisation agreements usually produce significant positive economic effects, but can also be detrimental to competition.
WETMBR A BENIERZFTHN, (EREARIRERS.

Standardization agreement can constitute a restriction of competition of Art 101(1), but it can be exmepted under Art 101(3), if
provide significant efficiency gains,.
IRECTDIN AT RERIRREE 101 (1)RATEX RIS SRS, (BUIREEEERIIER, WATLMKIESE101(3)FRRE.
The indispensable restrictions should cover no more than what is necessary to ensure their aims;
WERIPRGIARES FRHRELR S ST RS B E
The efficiency gains attained must be passed on to consumers to an extent that outweighs the restrictive effects on
competition.
AR IBHIRERRTTAESRNERE, BRI =R ERIPRGIRIAT.

“Safe Harbor” in 2011 Horizontal Guidelines: 20114 (#&#[$g/g) PRI “EEX "

“Where participation in standard-setting is unrestricted and the procedure for adopting the standard in question is transparent,
standardisation agreements which contain no obligation to comply with the standard and provide access to the standard on fair,
reasonable and non-discriminatory terms will normally not restrict competition within the meaning of Article 101(1).” (Para. 280)

"WNERISERIERS S M EIRT B ERIMERFER AT, LJ,ﬁE'F&'UEXEI’JH/&%UNM—@A?M BFZInERISER, B
BRRAY., SESIEEMIEHREHZINERIIIANNY—EEAREREIFE101(1)FAMEXRIRS. “ (55280F)

The general assumption is that SSOs and their participants have obligations to ensure effective access to the standard, and FRAND

commitment is a clear and balanced policy to achieve this goal.

— AR T AR REZS SZE B XS HIRATEVERIERNIN, 7] FRAND ZiEE LI IZ BT #IEH . FEHIBGR.,



SSOs' Efforts to I\/Iltlgate Monopoly
TNEBIE RN R Z T HESE




2.1 Efforts Taken by SSOs to Mitigate Monopopoly
2.1 triERIEHR ARHBZEZERTHANSE
US E

As early as in the 1930s, the standards were mainly for product safety, patents were generally expected to be excluded from standards, in
order to prevent “monopolistic tendencies”.

B LHEE30F, imWEEERATmEE, ATHIE "ZmE” | SEASMEEFRIMNRETHER,
With the development of ICT industry, both compatibility and interoperability are necessary.
[EEEERANARE, RARSHEMEEFMLETEYE,
In AT&T Case, the consent decree required AT&T to license its patents on fair, reasonable and non-discriminatory terms to competitors;
EEEBIEERAT—FF, GNFIREXEERFBERATUKELT. SENFRMEHEEERFAIEREIF,
American Standards Association's (ASA) 1959 Policy:
EENENS1959FRIBER :

“Standards should not include items whose production is covered by patents unless the patent holder agrees to and does make
available to any interested and qualified party a license on reasonable terms or unless other unpatented competing items are included
within the standards and the patented item would suffer were it left out.”

BT B S LR ENIFFHITE, BIE (1) SFIRAER, FERIEIASEER 50 o 5 A m G AT e T A, B
(2) bEFPEESEMTZEFIRFPRIEFEITE, BETHANTE, BZEFRFATRESEZ T8,
In 1970, American National Standards Institute (ANSI), the successor of ASA, adopted a more detailed formulation for FRAND licensing.if
a patent covers any Amercian National Standards, then ANSI must obtain from the patent holder an assurance either that:
1970, XEERINEFS (FIBEEEINENS) FiFEMERETFRANDIFT], MR—IMEFFRETHIEERINE, NWEEERNE
FRWTBRISERABI TRILE :

“(a) A license will be made available without compensation to applicants desiring to utilize the license for the purpose of implementing
the standard; or (b) A license will be made available to applicants under reasonable terms and conditions that are demonstrably free of
any unfair discrimination.”

" (a) EFIFATE A7 BT A T LI HFIEA BETER, L& (b) LARIESE. AU AT FIR AR5 A R
IBABHAFE, 7
The 1970 policy laid the fundamental framework of FRAND policy, and it applies in all its accredited SSOs in US.
1970FRIYBUEREERE S FRANDBERHIEREL, ERTEERRNAEEEIAITRIRESIEERS.



EU BXEd
In the early stage, telecommunications landscape was a patchwork of national state-owned monopolies. Industry leaders developed new
technologies, then became de facto industry standards. International organizations ITU, ISO, |IEC, and European organizations CEN
and CENELEC were mainly involved by large monopolies.
EHAREEESTW ERERZEMEWHRT, T MSEFRFIRAR, REXERARRAEL LTI RE, ERRSBEREITY), EfrrE
HZELA(1SO)FNEFRE TER = (IEC)FEFRBLR LN UM RN Z RS (CEN)FIEUGHE Tint{Z RS (CENELEC)FRMABLRAEER AR
BNl pk,
In 1987, EC issued the “Green Paper on the Development of the Common Market for Telecommunication Services and
Equipment”’(COM(87) 290 final) to liberalize and harmonize the telecommunications market.
19875, MEFEAM (KT REBERSHMEERZFLENIZNGEE) ((87) 2905 BEHEMR) |, LMEHBEHIZE BAnE.
ETSI was established in 1988 to provide a fair representation of all relevant actors into standardization.
19885 Rz 1 BUMEESInELINR(ETSI), B{EmETEFIEEXAERINATNRK.
In 1990, EC issued the “Green Paper on the Development of European Standardization: Action for Faster Technological Integration in
Europe(COM(90) 456 final), urged to to find adequate solutions to resolve IPR issues in standard and set its sepecifc requirement:
19905, MEREM (RKTENMMEICRBRIZRRE S THREGHRA—MEITEI)  ((90) 456SBEHRENR) , BURHERDRIMERTE,
SAERATETURRIRIR AR, FHEH T BIREK:
“The problem of industrial and intellectual property rights (IPR) as well as patents has become a serious issue within the context of
standardization.”
T SR EF AR E Lk ITNENE & FTR— &M, "
“The inclusion of IPR and patents within standards should be subject to clear rules, which provide for the right of use of IPR and
patents either free or on fair and reasonable terms.”
"BREMIRFFERIANTE, FEGEMHNRN, RERBHEWIEAFLSEFZERRRFSANEFRAIRF).
In 1993, the ETSI published its first FRAND policy and later revised in 1994, required:
19935, KUMEBRSIRENINSAT T E—RFRANDECER, MEfET1994FE1T, 1ZBUEREK:

“the owner to give within three months an undertaking in writing that it is prepared to grant irrevocable licences on fair, reasonable
and non-discriminatory terms and conditions under such IPR”.

"R ABRE="BRBEFEE CREREBAY. SEFMAREIER, FRNZAIRF USRI HERITA,



Global “FRAND Harmony” £ “FRANDX[E"

Under the influence of ANSI and ETSI, the FRAND policy has been a global standard for standardization, so-called
"FRAND Harmony” .
?j; tEEERNEFSMEUNBERECITDRAIFIIN T, FRANDEBERS A ATMETURAIEEKINE, BIFTBAY “FRAND
S
Most SSO'‘s IPR policies have three core elements Z&FREFIEHLEAIFNRNBERB = M OHDEZE:
(1) regarding disclosure of patents that may have essential claims;
(1) XTAJRE S BV ENFIEKRNER ZIKEE,
(2) rules regarding licensing commitments, which generally ask for FRAND commitment or provide license options
between royalty-free and FRAND as the least restrictive choice;

(2) RFIFRIAERININ, —AREKIEHFRANDRERE ER TR AIFRANDIFA] P& i EE—F AR KBRS ;

(3) rules regarding statements of non-commitment with opt-out options.

(3) KT IR H A RETTF R =R AN ;
Some SSOs broke up the harmony to further specify FRAND conditions:
o NERIERRI T FiX— "KR" |, #H—CiHHFRANDRISRG
VITA mandated all members to declare the maximum royalty rate for their patents with essential claims, IEEE and
ETSI followed this approach later in a voluntary way.
%TQEE%Uﬁﬁﬁﬁiﬁ%ﬂa‘@é‘%@ﬂﬂEEKEI’\J%%U, AR R LR, IEEESETSIREELBREARFRATIX—
VAN
In 2015, IEEE adopted a new and dramatically different patent policy, defining “reasonable rate” more clearly and
preventing SEPs holders from seeking injunctions.

20155, [EEEBEY 7T —TUREARIFENBER, EEIMEEN T "GEHBR" | FHEINEVETIIFEAT K

T2



2.2 After commitments: the effects of FRAND in practice
2.2 IRIBZIE: FRANDIEEEHAIEZID

SSOs largely refrain from operationalising the FRAND commitment, leave it to parties negotiation and national public authorities enforcement.
NEHIERRSIERERHFITFRANDEE, MHERXFIOINEBER, BEFRERESD].
ANSI' IPR Policy EEEEZFRINEFSRIRNRFINEBER :
“no position is taken with respect to the validity of any such claim(s) or of any patent rights”.
"FXHEAZFMNFEREU A EFEIERE, AREIG.
“provisions involving business relations between buyer and seller such as guarantees, warranties, and other commercial terms and
conditions shall not be included in an American National Standard”.
"R R R RAIFRR, AR, RIEFIEfMESERR, FAUNEEERNE,
ETSI's IPR Policy BRiNEB (SR ISRIRIRINBER :
It does not perform any checks on the status and validity of any Essential IPRs which have been notified to ETSI, or to search any essential
IPRs which may exist and have not been notified.
XJ BB MREMMEE SR ECIDSEUR B ERRRF ARSI E RN MEAMIEE, AR s ERRERAME IV ERRY,
Specific licensing terms and negotiations are commercial issues between the companies and shall not be addressed within ETSI.
BNTFRIERASIIERETARZERIEWEE, RAEMMEETREXINERER,
Due to the inherent ambiguities, the interpretations of FRAND vary across different jurisdictions.
BTAEEMYE, FRANDEMAVEE LA EXIIANRMEFEER.
FRAND-finding process in EU REERYFRAND SHKITFE
Based on Art. 102 of TFEU, FRAND is understood as a bilateral negotiation process and both parties’ conducts are evaluated in the context
of injunctions to promote good faith negotitation.
IR (RUMIZITERZY) 5810255, FRANDZ—FIXUAKAIETE, HIBERLESRNISITGAMT AR TN, LUEHERRA.
In Huawei v. ZTE, A procedural step-by-step approach is provided to identify the genuine willingness of the parties.
T RRXES, RHRRINAGHELESRE, XAT —MREFERIESRHAIGE.
Royalty Determination in US EERNFR] ZRIRE
Parties are obligated to negotitate, but injunction should be finally determined by Four eBay Factors.
XWHBNZHTNE, (BERREZV/IRIEeBaylUIMERFKMERLLS.
FRAND commitments can be regarded as contract for third party beneficiaries, the courts tend to determine the FRAND royalty.
FRAND/AIEFIREREFRERASE=1X=mANGE, FUEREHREITXIFRANDIFR ZEHTHHIA,
Depending on sufficiency of evidence, different approaches are adopted: Bottom up & Top-Down.
IHIBFRRZEE . plReaXEAAERAE: B mE B FmR.



The Deficiencies of Current FRAND Enforcement
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3.1 The Changed Surroundings of SEPs Licenses
3.1 I ENEENIFIRIRRERMEMN
A. Changed License Structure with Evolution of GVC (Global Value Chain)
A. BEEEEMBERYERE, TRISIaRERZEL
ICT industry before 1990s 1490 Z AR EEI T
Competition dimension: to make a good quality product
RFHEE: HiESmENTR
The forerunners: Nokia, Motorola, Ericsson, Palm, Siemens, Alcatel
FoikE: wEIL. EETHL. B35, Palm, A JF. RIS
both SEPs holders and manufacturers
RERNEVBEEFFEALEFIERE
Cross-licensing to achieve the operational freedom
APRIEEHEE R, RARZXIFE]
The era of globalisation : from Global Production Networks (GPN) to Global Innovation Networks(GIN)
SEUBT: NEBREFMLR(GPN) RIS EREIFTRIZE(GIN)
The Era of GPN: From 1990s to 2000s £ERAF=RILEAT: L 0FREIAHLTH]
Modularization: vertical disintegration of the chip industry
ERE: S RARIEE S fE
Outsourcing: separation of labor-intensive processes (which moved to low-cost locations) from capital-intensive and
knowledge-intensive processes
M BEEER TR (BBARRAKX) SRARER MREERTEFSE
The Era of GIN: After the 2000s £EKBIFTMIZZET: HN21HLEZF
MNCs dominate some innovation phases but not all, turn to the “servitization” strategy.
BEARESES, BIFEEReFHMER, ¥r "IRSE" 8
Companies in developing countries gradually join the GIN, but occupy the lowest positions.

EEPERIITIZELIMASIREFHNE, BT RR.
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3.1 The Changed Surroundings of SEPs Licenses
3.1 tREREEFIFI IR R EREMN
A. Changed License Structure with Evolution of GVC
A. FEERIKMNEERNERE, TUSHERENEN
From the overall landscape on declared SEPs, the forerunners still hold the most patents.
MEFBRITRENEEFIRIRERINEES, TITERASTEZHET,
In licensing, the right holders choose which party to license in the supply chain.
RN R R P RIB—T5 1 e S F?
End-product manufacturers——Asia manufacturing companies
22 mmliEE—InMEE R
The significantly change of SEPs license structure.
INEVEEFAIEHNEERN
overall structure of SEPs license is transformed from biliteral structure into one direction:
INEVEERTFR ISR EENIUDEE R :
from patentees to end-product manufacturers \EFIRA B R L= R HIER

from the West to Asia MFGSZITEMN
SEPs become an important weapon to maintain their high position in GVC
NELEEFIERAESKNMERPREEIITFI ARSI ERHS

More than 12% of all SEPs have been transferred at least once, most bought by NPEs.

BT 12%HNEVEEFZDEILE—IR, B ASHBIFEFITHEEAREE,




Top companies owning declared SEPs filed where the patent was filed in Europe as to site of company headquarters for Europe, US
and Asia (CN, JP, KR, TW)
SEhgTFEAM. ZEFEMN (PEXFHE. B4, HE. PESES) . BfaERNBREHNERBIRECEEFINEELT

European SEP Owner RRNRENEERIIRA

US SEP Owner SEEFREVEEFINA

Asian SEP Owner IFtRENEEFRIRA

SEP Fam. SEP Fam. SEP Fam.
Applicant/Assignee RIS A/ZILA FREVEE  |Applicant/AssigneeERiIEA/SZILA IVEEE [Applicant/Assignee RIS A/ZZLEA INENEE

i i i
Nokia Corporation 7=l 2T 1,050 QUALCOMM BB 1,025 Samsung Electronics =28+ 872
Ericsson B37(= 891 InterDigital, Inc. 417 Huawei Technologies #9857 AK 581
Nokia Siemens IEEI-FA[ JF  [418 Google &K 313 LG Electronics Inc. REFEF 533
Siemens F&| JF 258 Rockstar Consortium RockstarZFIJBxER 101 NTT DOCOMO, Inc. HAZREAT] [317
|I3\IE'? E%SOIUtionS&N ERIVEES 251 Apple Inc. 3z 64 Panasonic Corporation 4T~ 284
Alcatel-Lucent faJ/R-=45-BA1H 170 Texas Instruments Inc. (Y E§ 40 NEC CorporationHZANEES, 180
BlackBerry Limited 22z 139 Intel Corporation ZE43/R 35 ZTE Corp. 3% 174
Koninklijke Philips "&FJiF 73 Intellectual VenturesS &2 5] 15 Sony Corporation Z=f& 81
Orangei = EEFEB(= 61 Dolby Laboratories ftEtSELGEE 8 HTC Corporation 63
Nokia Mobile Ph. JEEITFH, 36 Hughes CorporationfAEr 2 F 8 RITTLABFIRISRY 57
Koninklijke Kpn {f=KPN 27 AT&T, Inc. EERBIFHEIRAE 7 NTTHARIERIRAE 39
FraunhoferdB55 BEX 14 Unwired Planet, Inc. T2 2Tk 7 Mitsubishi Electric =Z=FB#/l 38
British Teleco ZEEEE(S 13 IBM 6 Kyocera Corp. ;& 37
Deutsche Telekom ZEE(S 13 Microsoft Corp. AR 5 Sharp Corporation E& 32




B. Increasing costs and information asymmetry

B. Bk, [EEAXTRIME

Disclosure booms of SEPs and Overdeclaration

b E S TR e ST B

In the last thirty years, the cumulative number of SEP declarations by SEP holders with various SSOs has drastically
increased. Only 9% are pooled for license.

HE=1FE, WEVEEHFEANNENEEFIFERIBRISWMIE BE1EM. XEFP, RB9%HETIF.
SSOs do not perform any check on the essetiality, patent owners have strong incentives for overdeclaration.
ERERRARNTUEEHEAFEE, TRRALERRIFEERRX,
Industry insiders estimate that only around 30% or less of declared SEPs are really needed.
WRALTET, RAREARZRB0%NEFBINEVEEFEEIEVER.
In Samsung v. Apple at Tokto High Court, evidence showed there were only 529 genuine SEPs in the 1,889
declared SEP families within the 3GPP.
EFRFEREERFEEN=EIFER—ZT, IHERPEIGPPHEIRRIL, 80 MUENEEFRT, RES29HEE
IFRNENEEF,
In Huawei v. Samsung at Shenzhen Intermediate Court, evidence showed there were 7077 declared SEPs
families for LTE, only 2535 patents were essential.

SR P EREENENF=E—FD, IHERBE07T7H EFBHLTERANENEEFF, RE2535(5 2%
2T,
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B. Increasing costs and information asymmetry

B. pkAFIEM. ERAXITRINE

Historical license hiden under the NDA {RE I IN TS ETH /T Ly o] 2%

Comparable license is the most important approach to calculate a FRAND rate. but parties usually sign an Non Disclosure Agreements
(NDASs) before the commercial and technological negotiation in license.

SE AT RIHTREFRANDIFAIZRNSREERNG X, BENSBEEREAXITINESHIRARAIZR, EF—MDREN.

ETSI’'s guidelines, “It is recognized that Non Disclosure Agreements (NDAs) may be used to protect the commercial interests of both
potential licensor and potential licensee during an Essential IPR licensing negotiation, and this general practice is not challenged. ”
RUMEBSrEiharItgrE, “"FEOENRFNXENTERASR, ATseRERREMCRRIFEET D SHRITa S RIEL A&, X—iBH
WEAER k. "

In UK, the court held that “publication of the commercial licensing information in issue (subject to a few exceptions ...) ... would
substantially weaken the position of various companies mentioned in the judgment, particularly as licensors but also as licensees. That
interference with the competitive position of the telecommunications market is unwarranted.” (Unwired Planet v. Huawei, Royal Courts of
Justice)

EEE, EAR AT REWIFRER (HBRDHBISL...) SSERMRISSHIRBHREINSFATNMA, LTEETFA S, BEE
BRBITH S, WEBEEMZRFAISHINXMHTEARASIER, " (TRENFEANE, REEXRER)

In Germany, the court held that SEP holder has “justified confidentiality interests, for instance by entering into a NDA”. (Sisvel v. Haier,
District Court of Dusseldorf)

TERE, EEANTELESTIRSEEA "BESITRENEFLSTN, EXERENGME T ESEMERE"  ( Sisvel IFE/RE, HEREX
e ERE)

In PRC, refusal to sign a NDA is regarded as a sign of unwillingness to obtain license, which could result in injunctive relief. (lwncomm v.
Sony, Beijing High Court)

TEHE, EESERENVENAREREITEINT A, TESHESKT (AREERRER, ItmaEHKER)

W



3.2 Impact assessment on FRAND licensing brought by new

surroundings F{hFIH RIS FRANDFA]IE Bk Y 2200

A. The fitness of FRAND-Finding process
FRANDS#EIZRISEE
Under Huawei/ZTE framework, theoretically, the parties know their business interests and respective markets best, a

FRAND rate can be found by good faith negotitation.
RIEEPXIESR, HigE, X0 T REEMIIELASEMNZEIM, BT LABIT ERKFFBEFRANDZEE,
Challenges #kd%
Information shortage for calculating the FRAND rate: 1TEFRANDZEZTEANSEARE
Information on contribution share of SEPs portforlios——SEPs booms and over-declaration
BRNELESTTASHRMEREE—nEL ES T REIET IS ERA
Information about comparable license royalty rates——implementers can hardly know the patentee’s
historical license information covered by NDA.

BRI R 28 RAYE R —ZRE N AIBRE) é“EB’iﬁ)\fL?%iH%%ﬂ%%UWAEI’\JJTJE%FEJEE\

Clear interest differentiation between patentees and manufacturers: ZFIN A SHIER Z [BfF T E2IFIZZER
Less cross-licensing; 38 X 1 a4/
Imbalance negotiation postiion; IRFIHIANZE
optimistic behaviour may occur, especially the ambiguous negotitaion framework are strictly
interpreted.
BalgeRERMEVITA, TE SRR FIEZRINLAF=AS AR R
With shortage and asymmetry of information, lack of homogenous interests, a FRAND agreement can hardly be
reached even on good faith.

BTERARE. BFERAXNIR. LINRRESHAE N, BEEEEEMLE, BRMWEAMFRANDINY,




3.2 Impact assessment on FRAND licensing brought by new

surroundings F{&EFIIAIRYSFRANDIF BRI IE Bk A =21

B. The fitness of royalty determination approach ¥R Z&iER EREIEE

The courts also face the problem of insufficient information.;£R B mEIRE EAEHIB)A
In Apple v. Motorola, the court reluctantly admitted that judicially determined royalty is still not an exact science, evidence which

Is not perfect is nonetheless admissible if imperfections can be allowed for.
EERIFEESA—F=F, ARMEFN, NEiZBERETIZREAFIF—T VERIRISE, A, WRDITFFEERIE, BBAE
LIRS BRI,

Different approaches are applied on a case-by-case basis depending on the evidence available.

RIEERITRIEE, FRECRBAAENGE.

Challenges #kbk
How to calculate the contribution share of SEP holders ? {{iJit EtRENELRIFE AR ERHER?

Defects of counting SEPs numbers——according to Schankermann’s research, the Top 10% patents account for 84% of
the total value in ICT;

PInENEEFRIENTEIKIE, FEHRE—RESchankermannfJifizR, EESSEBERAITIL, 10%EF R T

RYNM{ERY84%,
The court can hardly conduct essentiality checks especially for SEPs portoforlios with large patent numbers.

ERIVFLETROESRE, THENEEAEETFNTELEEFIES.
How to find the baseline for the royalty rate? Both Top-Down and Bottom-Up have great drawbacks:

IMABRNF A ZRERAYRZ? B L FAIE N LA EE KR

Bottom-Up: Without sufficient samples, there could be a circularity to justify a prior unreasonable rate as a FRAND rate.

BTML: RESEBRIER, IEBZAIASENZERIFRANDZERAIGERIGATBINEIE,;
Top-Down: The royalty caps——the 5% cumulative royalty rate for 3G and 10% for 4G are unilaterally claimed by key right

holders to see to a smooth license in future.
g_f{ﬁ‘; A28 _EIR——ARIEARSRBIIA TR, REANFIA RS EEIKICGHRTH T Z#EER _EfR/95%, 4AGHIRITHFOIZR
R FPR/910%



3.2 Impact assessment on FRAND licensing brought by new

surroundings F{&EFIIAIRYSFRANDIF BRI IE Bk A =21

C. Trade protectionism and opportunism under fragmented enforcement framework

C. R CHEESRR RIS FRIPEXFINSENX

With the GVC mutated into GPN and GIN, the risks of conflicting legal standards increased, especially between
developed and developing countries.

fEEEBKMNMERANEIRE BTN BREIFTMEEH, I FEEREPSRAIXGIENN, TEERLERMARFERZ
8],

Based on different legal standards, patentees and implementers would normally choose the preferred jurisdiction to
launch the lawsuit separately.

ETAERNGAEINE, LEABRSIEEEHN T CHaEiZE X RRIREEIFA,

Some jurisdictions begun to shape the global business arrangements through domestic SEPs disputes.
ﬁBﬁ:\E}H'EEIZJZF!l‘*‘%‘Tiﬁliﬂ‘fvﬁz\%%ﬂél—léﬁ, EFEU Bk LHE
Anti-suit injunction ZiF<$
US: Microsoft v. Motorola, Huawei v. Samsung...... X£HE: MIOREIEERIE, ChF=EXE...
UK: Conversant v. Huawei and ZTE Z[EH: Conversant Lﬁ:“ﬁjj SrhizE
Setting the global rates HIEETKEEZRR
Unwired Planet v. Huawei Fo&tEEKiFHENZ
Conversant v. Huawei and ZTE Conversant IFRA5H3MEE
If the FRAND is transferred into a self-preference trade policy, instead of negotiating on good faith, opportunism would
arise among the licensing parties to achieve “first strike” in litigation.

SNERFRAND ZA—MBEFIMERZER, BPASHASIEEETRKA, MEXKANSEICREE, LEERLAPAAHIA.



Prospects to Counteract Challenges by Self-
regulation of SSOs
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4.1 SSO: An established open, professional and impartial forum
4.1 tRERIEEA: —1 A, Tk, RIEMNRRRICIT

Light-handed regulation for technology issues £33+ A [RIRRAYER E AL
EMC v. Commission, the General Court held that standard-setting agreements would not infringe Article 101(1) if the standard
setting was non-discriminatory, open and transparent.
FEEMCREIRMEZEE—EY, MEBESEEGOANNFRINEFIERIEEM. AFFERR, MWEEREMYAEREL01(1)FM
rE.
American Welding Society Case, the US DOJ confirmed that it didn't consider whether one standard is better than another, but
only whether the process of standard-setting has been abused.
EEERERFS—FY P, EERESPHA, BEAEE—IINERSNTRE—IingE, MEF BinEtEdEERERk
Reviewing and deciding on the substance of the standard, i.e. what constitutes the best technology, is outside their the ability
and scope, the courts and government only regulated the “good governance” of SSOs, which have better positions and
professional advantages to reach the most pro-competitive solution.
XTRESLRIVEZSRE (BF, HAMBERIFAISAR) EiEGEABREE N SIRERTEE, iARSBUR RALeinESIEESRRY
‘RFeE" | ENREHEFNHBRASR L, mEHERREE ST,
Precondition for self-regulation: Global harmonisation of standard-setting procedures
BRSNS S ERE RSBk
WTO Technical Barriers to Trade (TBT) Agreement tH BR324 K58 ZEEL2 MY
In 2000, TBT Committee set out six principles for development of international standards in its Annex 3: Code of Good Practice
for the Preparation, Adoption and Application of Standards. It requires to ensure transparency, openness, impartiality and
consensus, effectiveness and relevance, coherence, development dimension, when international standards, guides and
recommendations are elaborated.
2000, AMRZEZ2ZRSEH (MH43: HlE. RAFTLENERNRIFTAME) e 7 HEEMMMENSFRU, £R
SEREFHIEERMTE. IESFHEER, MBERER. A, QAEEESHR. 888X, Bia. fFaRkEEK,



4.1 SSO: An established open, professional and impartial forum

—_ at A L
4.1 frERIEAR: AWM. T, RIEMARRICIR
Empirical Research from Searle Center Database on Technology Standards and Standard Setting Organizations (Baron and Spulber):
F/RPOEIRES XA ERF RSB B LT ERIEIEHZT (Baron 5Spulber) :
Openness and full participation S E£EES S5
All SSOs investigated in its database are open to new members;
HEUEEP RS A r S BB R EBXIFT R I
The benefits involved and openness bring a full participation of stakeholders in standardization activities, including patentees vs. implementers,
device manufactures vs. network operators.
XFPA RN FZ BRI A LULRZEXE, BREFNRANSIEA, REFSHIMNESIZER, SESSNEEEN,
Costs and knowledge sharing FASFIRESE
The work of each SSO is generally conducted by technical committees elected from its members who are responsible for individual standards.
FMERERRN T FRBEASARNEN R RIEEIIRAZR SR
E.g., 3GPP has four Technical Specification Groups, which are further subdivided into 17 Working Groups, involving devices, antennae,
servers, and various other elements of an overall network. Each Working Groups meets 6—8 times per year, with hundreds of representatives
from member firms around the world, and close to 7 million person-hours were spent across 17 Working Groups from 1999-2015 solely in
meeting time.
ZENIF, 3GPPRRIANMIAMEAE, H—LDNITNTIENA, TRIRE. Rk, RS, URBANBHOSMHEMESR, S0 1T1F N
BFEEF6-8RRWN, SRARBREEHRZ TR EIWAIEEEZNR. M1999FE|20155, 17 TIENANRERN EAe#E 1R 7005 THY
Majority-based participation and decision making EFZHERNNSEMIRERIE
The quorum ranges from 30 to 51% of eligible voting members that must be present;
SIHSEERASCEE: 30%~51%BEIRENNIRRVAHFESIY
The requirement for the approval of a standard ranges from a simple majority (51%) to unanimity (100%) of expressed votes (abstentions not
counted);
AE—TERIEEEEER: NEIREZEL (51%) BE—HEE (100%) (FHAH)
SSOs explicitly allow members to appeal votes and decisions on standards;
TSI RR BRI R IR AR E S TUR L BT
Both the approval rate of top contributors and the others are around 30%, which means a favourable treatment is not obvious.

ERREETIE R EEREEIN A, R FERERINERSE.



4.2 Improving the transparency and predictability of FRAND license by SSOs
4.2 trEE EEE EFRANDWF O A2 BE T F0 =T F5 00 14
A. Transparency on contribution shares of SEP holders RV EEFISE A REZEANEPYE

Necessities for essentiality check by a third party B/ EBERE=HHEVELFE
It “would increase the predictability and transparency with regard to whether the disputed patent is essential to the standard and
would facilitate licensing negotiations conducted by any other parties”—— Manual of “Hantei” (Advisory Opinion) for Essentiality
Check.
"XFME, —HHE, USRENEENTNERVEMNS, BERIEIInFulNMERIERY; 5—omE, EFEMSFRITAR
#lo " (MEMEHEE "Hantei” F4F (ZiEER) )
EC “considers that declared SEPs should be subject to reliable scrutiny of their essentiality for a standard, and will launch a pilot
project for SEPs in selected technologies with a view to facilitating the introduction of an appropriate scrutiny mechanism”. ——
“Setting out the EU approach to standard-essential Patents”
MES "AANNEFBANMEVEEF Z2VEYHRAIENTES, MBEFEERD AT S —IF N iTELES
MAPH R, SEEHSIANGENFEENG" —— (RAREXNTESEERRIGIE)
Challenges: the costs brought by of large amounts of SEPs Hktk: KEIREVEEF R
“Hantei” system operated by Japanese Patent Office, which only starts on request of the specific disputes.
HAZRIBIZERY "Hantei” (iFE: “Hentai” 2HiEF "#IE" HREREER) RANEHNEASNGRLBEKRIA S0,
SSOs are organized in a cost-effective and knowledge-sharing way, while the scrutiny work can also be shared by patentees and working
group experts:
nEREERRNER G INEAMAAEIEMATRES=Y, FE T FEALIREFNRAF TR NEERSE:
Patentees should not only be required to disclose their SEPs, but also submit claim charts to SSOs for their declaration;
MY EREFNAKEMIITREVESF], RN EKA e ESEBLRRENAZ K IREER, LISk,
Related Working Groups of SSOs conduct the essentiality check based on provided claim chart;
NERIEELRREXR TR NEETFRRZANFIZERXI IR, FRVEMEHT,
As part of SSOs’ SEPs database, the scrutiny results and claim charts should be presented to the public.

TR ERERRRNRELETHEIERE, REERIFIERGBRNMNZAZ TR,




4.2 Improving the transparency and predictability of FRAND license by SSOs
4.2 VRS EHEEFRAND AT AY:E B9 T4 50 = 75 14

B. Transparency on FRAND royalty FRANDFR] Z2B:E8 T

Depositing historical license agreements at SSOs £/ LN AR EFLEZGR
To ascertain whether the royalties charged are fair and free of discrimination, a comparison with historical license is necessary, which can
hardly be trade secrets.
N THEMBERITAIREE LY. Lkil, BUESHEBITRIZEHITILXS, Akt HEIFaZEHAseEmUANE,
It is worth considering to require SEP owners to deposit the FRAND-compliant royalties which they previously charged to others.
BEEEEHNE, JUEXKTELESFIRFIABENIZaREMARKER. fFEFRANDRHIGL LR ZEREFRETEFIEES.
Even though it could be recognized as trade secrets, the royalty rates can be deposited at SSOs with necessary protection measures,
e.g., anonymization, providing access to limited stakeholders.
REFILUGSITRIZEREMELE, ERUILIEBEVENRIFER, tCER, BEFRENESIEASR, RrERINFIZEEXER
BRI BERRER.

Collective bargain for royalty caps £/X77F 0] 25 LRFAFEERiKF)

SSOs have better decision-making mechanisms that ensure openness, full participation, transparency, consensus and impartiality. The
best way to determine FRAND rates is to combine technology selection and royalty setting issues in ex ante negotiation.
NERIERRAEEFINARIE, JLREAN. £E25. &EH. TRMALE. HEFRANDEZRNRELINEESLAIFR, Bk
ESITAI#IRE AR,

It was not adpoted because of the risks to delay the standardization process.

BT FEERTECIEIXEG, X—TTUAREERA.
Top-Down approach is widely applied approach. But the royalty caps of 5% for WCDMA and 10% for LTE are mainly unilaterally claimed
by several key SEP holders, without full negotiation of most stakeholders.
B EMTIEZET ZNA. BEXYWCDMAIRESYRITFAIZEZE EIR, MLTEIREI0%NANFAIZER LR, FEE/ N KBINENESTFIRGF
BARLHEIEKR, RESEFmEXRENTDEIT,
A mechanism for collective bargains for royalty caps can be established by SSOs, which can greatly improve transparency and
predictability, and avoid royalty stacking problems.

PR BRI LSRN I 28R ERRESABFIRIE], XSRS EEARIEAN I TN, ERIFA ZZE 0.



4.3 Eliminating Conflicts of legal standards by SSOs
4.3 fREHIEARIBREFRIRERN S

As an intermediary, the SSO is organized in an open way and not limited by territory, has potential to tackle the problem in two ways:

{E/—FpeRiEISEiR, WERIBRLRRIELGNEFIRY, AZHERE, EIEEESI NI ERE R AR R PSS

Concertizing FRAND terms 1EFRANDZERK
IEEE's 2015 IPR Policy EBSF1E8F L2201 55FRIRIMRECR :
“FRAND obligations are purposely incomplete contracts”, parties in bilateral negotiations may converge on diverse contractual terms
and one size raely fits all.

"FRANDFAZERUIHIERNATEESRFNK, " AN LMEMERSEFEN—, JIFKENZiEmEERIR.

A globally uniformed and specialized institution adjucating the FRAND disputes:

ERGE—IIFIRFRANDSHY S NG :
“Valuable insight has been gained and approaches developed from licensing agreements, mediations, arbitrations and court decisions
over many years. Significant resources and efforts have been devoted to clarifying, analysing and valuing patents and technology. As

there is no common repository for such expertise, work and research may be unnecessarily duplicated at serious cost to the parties
involved. ”

"SR, BAIMNFRITDYN. ERE. (PRADLEGFIRPIRIETSENENNRRMGE. BEE. o ERISHEA, BRATKE
RIS, ETHNX—BWSRZHERNERE, MLARTREFEAENESETIESHR, MBXBEHHRTEENRARE,
SSOs could be such a repository and arbiter. SSOs are organized with full participation of implementers and patentees in different
industries, in the hope that a specialized committee to mediate FRAND disputes can be elected in order to strike the interest balance.
WESIEAR I LUFEXMEREHRENAS. TWESIEESRNARSIN, BREEAETUHZEATNFNATTRSSS, &
BT LR H—MERFRAND PRI IZERSR I E R L.

Know well the contributions of all patentees; ZVKIFTENFI ARSI E R ;
Conduct essentiality checks; FFENEMEE;
Work as the depository for FRAND-compliant royalties. {EJ9{RFERF S FRANDSEAANF R 25 ERIERHE,



4.3
4.3

Eliminating Conflicts of legal standards by SSOs
ol B H R E IR AR B iRERY S8

How can this mechanism fit into the current enforcement framework?

X—HlEIAIaTR N INB AU ETESR?

A radical option——a compulsory arbitration clause as part of FRAND commitment can be included into SSOs’ IPR
policy, so that SSOs can adjudicate FRAND disputes based on it.

U —r] LARRESI BB R RNR - INBER PN —TEEHFEEK, (F/IFRANDEERI—EBD, XEiRE
HIEHRF AT BT IX— 5K RFRAND S,

A conservative option——FRAND terms can be determined by SSOs as a form of advisory opinion.
RFIERE—InEREER VS IR WAIF TREFRANDSEK,
In injunction-centred jurisdictions, implementers who accept the opinion of SSOs should be recognized as
willing licensees and a FRAND license agreement can be reached on this basis, or an injunction can be
issued;
LRI APORIENRER, ERinERIEBRR NS ANER AEEEINEITE TS, ATLAELGEAR
FRANDIFAIMY, BRURATLARHEEIES;
For royalty-centered jurisdictions, analogously to judicial comity, the courts should not make a conflicting
judgment on the same disputes, unless in an obviously unreasonable situation.
?ﬁgﬁgﬁ% FI:%E’\J@H%IZ, SalzfLE RN, SEBEAMIZE XS ERERI A B PSRRIFIR, BRIFE
BHEASERYET .



The Way Forward: Light-Handed Regulation
Imposed by Competition Law and WTO law

Hig: KiERFESHBRAEREREEEN G




Regulating Self-regulation of SSOs under competition law

5.1
5.1 {kKIERF AN IR EH EBRRBERREHEITRE

SSOs have great potential to couteract with new challenges by self-regulation.

iR EERBRARBDEL BB G NI F k.

Competition among SSOs breeds “forum shopping” of patentees. Under the “FRAND harmony”, SSOs can hardly break
the ice and enforce FRAND commitments automatically.
VEFIEEAC ANEFSHENRAITRLAER “h=HF0" (LEBXE&EEFINEF) . £ "FRANDKE" 5T, =&
HEHIERRRMERIK, REEBIHITFRANDIKIE,
SSOs should be mandated to strengthen its self-regulation mechanism for SEPs licensing, including:
RsEHE R EFIE B R INEE T REL BEEFITFRIRIBERAEIE, 2.

Checking essentiality of declared SEPs; HE& &= E}%ﬁﬁ,&\%ﬁﬂﬂﬁﬁ%&

Depositing FRAND-compliant royalty rates; 123 FSFRANDEAHIFI EHREER;

Collective bargaining for royalty caps; ‘E‘I‘S(jlﬁF_JﬁJ:BEl_{T%{ZIKlA#U,
Adjudicating FRAND terms for disputes. FRFRANDSERLU 4,
Because sources of standards mainly concentrate in the US and in Europe, the collaborative antitrust enforcement is

needed:
RtnEEERFETESRON, FiLAREERZEWNINE LEFSE:

For US, SSOs’ obligation of self-regulation can be gradually imposed by flexibility of Rule of Reason;

FEEMS, JABYSEERNAREESE S tER EEREINBBAEI NS,

For EU, the safe harbor of the 2010 Horizontal Guidelines is too detailed and low, eliminating the incentives of SSOs
to match with their new surroundings. It should be revised to further cIearIy regulate the self-regulation of SSOs.
HIRERM S, 2010’EE (tEMEtgrE) RUBENKEBRECTFHE,. AR, SEREFIEELSEAFEIRE. MiZ
XTUCANLAMELT, H—2 it Rl e EHIEHSR R B ERH.
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Regulating SSOs under the WTO TBT Agreement
ikiEH BB BA R AR TR ZEZD N IREFIERARHITRE

With regard to the conflicts of global legal standards and trade protectionism, There's need to coordinate and harmonize SEPs regulatory
approaches at the international level.

AT EWEFINERNPRUKRBZRIFEY, FECEEREENENELEEFIRIRETTE.

The WTO TBT Agreement set general principles of standard-setting to protect global competition and reduce unnecessary non-tariff
barriers to trade, but didn't address the IPR problem. The issue should be reflected in the six principles of TBT agreement or considered
to add another important principle.
HERBORIRAM R ZEE RN SRIFE KRS, RO ANV ERNIFERERZEE22, ME FinEFER—RIREN, EREHMANTRFNE
W, ROZERNMERR 58 2N AY7 SRR NP AR~ R, sEE EgIn—&E20EREN.,
In 2005, China called on the WTO Members to develop appropriate international policies to address the tension between IPRs and
standards in the context of the triennial review of the TBT Committee.
20055, ERAMBRZEL2ZERF=FEFENER N, FEFHFHERBANREESENEMRMBERERERR N SNEZER
DU,
In 2007, China further proposed a draft proposal for a TBT Committee decision on guidelines for intellectual property rights issues
concerning the preparation, adoption and application of standards.
20075, FEH—DTRE RAMEZZEZEZXTFERGVEFE. RAHILIEAIHIR o EEEHIRE " FENEZE,
The conflicts of legal standards and interests between developing and developing countries are more obvious, the enforcement of SEPs
actually restricts the availability of standards. Therefore, we suggest IPRs issues should be addressed in the TBT agreement, not
only the requirements on FRAND commitment, but also self-regulation obligations of SSOs.
RIEERS KRV ERTEAENENN DS ERPSRRIIRE, WELESFIHITER LIRS TimErrT A, Eit, Bl REs:
AR BE2INPIEREINFEE, AIERMFRANDRIEIER, HEFINIFEEHEHEEINEINS,
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