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Intellectual property and FTAs: origins and
expansion
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EBIBXIERZMYAYEEL (1948 ~2019)

Evolution of Regional Trade Agreements in the world, 1948-2019

January 2019, 467 FTAs in force had been notified to the WTO

#ZE201951H, AHBRBRBRIENERAZIMUIES

46719

When WTO was created (1995) only 30 FTA were in force

BERKIL (19955F) B, RBE30MBERHIEHBEZ MY

In the 80, first cases of IP as trade-off in FTAs
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SR
BIRAEIIEXIER Y . Notifications of RTAs in force

BRI R Z MY e Notifications of Inactive RTAs
Note: Notifications of RTAs: goods, services & accessions to an RTA are counted separately. Physical RTAs: goods, services & accessions to an RTA are counted together.
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=== Cumulative Notifications of RTAs in force

~ The cumulative lines show the number of notifications/physical RTAs that were in force for 2 given year.
Source: RTA Section, WTO Secretariat, January 2019.
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== Cumulative Number of Physical RTAs in force
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Brexit Za[FE| RN
Foreseeable adoptlon of numerous FTA by UK
. _IL,Lﬁﬁ)uy&l B K 2B BRI

* UKis a “great, global trading nation” and will seek “a bold and ambitious free trade
agreement” with the EU and other partners (T. May, 2017): Australia, Brazil, China, US, India
and New Zealand.

’ ﬁlilz% "ERUBRSZAE" | BSRERBIOEME, WHRAFT. B, PE. £
. EIE. #il=, &7 AR, #EOHFPNBHRBRZMY  (FESE, 20175F)

EU ongoing negotiations KRB AL F)

anticipate
m O re, rat h e r %Jusgi?:cll;@q%. VEIt%;m,gg;’rMeX,co
than fewer, : Updte;ci

* New: Mercosur, India, Indonesia, China

It is safer to

trade © K EARETE. BE. B, hE
EFTA ongoing negotiations BRI F SR 3 B BB AOH 52
* Mercosur, Ecuador, India, Indonesia, Malaysia, Vietnam, Central America
dgreeme nts © EAREENS. BNSK. DE DERFET. DRI, W, P

\
I Us EE
D L J\§D’j)|_lb I/ * Renegotiation of NAFTA JtZEE R SN BIEFTIKA
A7 X H
A1 ‘IM

*&E/ \2:2
AT

The Regional Network of LAC FTAs

RS- INENLLis B R SN Aib R R4S

In 1994: In 2017:
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THE STATE EU TRADE

EU & Customs union (Andorra, Monaco, San Marino, Turkey)  Pending negotiations for a preferential trade agreement.
Economic Area (Norway, Iceland, Liechtenstein) () Potential preferential trade partners
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¢‘Free trade’ or ‘economic harmonization’ agreements?

"BHER" &R “EiITET Y

©Seuba2019



In the case of the TTIP (UE-US), specifically in pharma,
economic studies report that the benefit for the US
arising from pharma harmonization would multiply per 10
tariff cuts in health products

LA (E-BX) BRI FRZSREKEMNE (TTIP) X
B, ZEFFHRFA, HENRNE, SX10IX
oL, EEN IR SENE.

Impact is particularly high in FTAs where IP standards (and
industry) are notably different —as it happens in most of
emerging and developing economies

R RE (RITWiE) FEREERE, B
BN E—Z2 &G RRFEFANER
IERUNLE,

Tariff cuts and quota elimination are just some of the
areas addressed in contemporary FTA, which would
probably be better named as ‘economic
harmonization agreements’

KR ANECEEGE R 2 =R B R MY iR HAYER
PAB. BITERNMEIFERZN "S5 mED
",

Services, regulatory aspects, IP, subsidies,
investment... are central and frequently more
important than tariffs and quotas

IRSS. WE. FRFRL. AN, 1. IXEEERRE
O, mBEEL AR B R EE,

P R
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* There are about 160 FTAs with relevant

IP provisions
EEREERINR N RFHIE R 1Y
X£9516014

Since the beginning of the 2000, from 6
to 14 FTAs enshrining relevant IP
undertakings enter into force annually

H2000F#07R, SFE62140%k

BRI RREXRFFAIBREB SN
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Treaties between very high
human development countries
M Treaties between ery high
human development countries
and developing countries
M Treaties between developing
countries
-A%EE&E*%%WE%
ZBRIDE
» ARREIEE FEBHEZR
5kEYERZERNE

» REFERZERIMDE

Civil Crlmlnal Border Dlgltal
_%EWW” H=F
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First Second Generation Third Generation
F—1L - Jl 1 o E=R

Switzerland, 1973 Mexico, 2000 CARIFORUM, 2008

Syria, 1977 Morocco, 2000 Central America, 2013

Andorra, 1991 Israel, 2000 Colombia, Ecuador and Peru, 2013
Iceland, 1994 Jordan, 2002 Georgia, 2016

Turkey, 1995 Egypt, 2004 Moldova, 2016

Faroe Islands, 1997 Algeria, 2005 Ukraine, 2016

Tunisia, 1998 Chile, 2005 Singapore, 2016 ++

Kazakhstan, 1999 Lebanon, 2006 South Korea, 2016 ++

San Marino, 2002 2755, 20004 Vietnam, 2016++

g1, 19734 EEiZSF, 20004 Japan, 2017 ++

MARNE, 19774 LAe&%l, 20004 Canada, 2017 ++

ZiE/R, 19914 48, 20024 Mexico 2018 ++

K, 19944 IR%, 2004£F hngntLietz, 2008£E

TEH, 1995% fI/RRFIIE, 20054F S, 2013%F

EBEEE, 19974 &%, 2005% ST, EBR/RSHHME, 20134
ZZfefr, 19984 M, 20065 BEST, 201645

MaTEsaEmE, 19994 E/RZFR, 20165

XOj%, 20024 SNk, 20165+ +

FEE, 20165 ++
#E, 20165 ++
BE, 2017F++
MEX, 2017 ++
EFGS, 2018£F++

Ongoing negotiations (February 2019) ¥F&Ei%H (EZE20198F28)

Update
&

Ongoing negotiations
SR

Ongoing but slow
TEERFIEHEEIS
Frozen

s

Respect EU level
1E FERBR7KF

Armenia, 1999
Azerbaijan, 1999
Macedonia, 2004
Albania, 2009
Montenegro, 2010
Serbia, 2013

Bosnia-Herzegovina, 2015

Kosovo, 2016
R, 19994
fIZEFFEE, 19995
SHEIH, 20045
f/RERIE, 20094
21y, 20104
E/RYETE, 20134

gﬁﬁ%ﬂﬂ%ﬁ%ﬁﬂﬂ, 2015

&R, 20165

©Seuba2019



Content of the European Foreign Po/icy on Intellectual Property Rights , 2014

201 ASERRNFMRF= RS MNBER

_ 1 ¢ Conclusion of new agreements incorporating TRIPS-plus standards
N orm SEttI ng (bilateral, multilateral and “other agreements”, i.e. plurilateral)

« XS TRIPS-plustiAERIFAINY (WA, ZBih., “Hibimi” |
WNEBtHN)

e Monitoring; blacklisting; retaliation to recalcitrant States

i BRR, YATRNNERHITRE

e Political dialogue; incentives; technical cooperation; awareness raising;
measures exchange of best-practices; institutional and public-private cooperation

« BUARSE, B, FARNEE BRER, WR&EHE et
NI AT BeR
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Objectives




1. Modernize norms
. o o “assume the challenges posed by the
& IP institutions FTAs by adopting less limited reforms

1. f%f%{;t%}btfé'_i%uiﬂ and accepting some risks, in a more

creative and dynamic way”

=R AS ERLED. BANSMSR, FES

REDRIN R, FERZ—EXKE, LINIYE
BN FERAIB .,

“The implementation of the FTAs should
be used as an opportunity for reform
and modernization that would involve
investment in securing appropriate
institutions and human resources”

"N LAB B Z 1Y A SC A T R el = A
MR, RIEESITMES ANRIR"

P. Roffe. Intellectval property provisions in
bilateral and regional trade agreements: the
challenges of implementation, CIEL, 2007

P. Roffe, JKZRIXELMEEEZ K FHIFIR 5
. BL LRI, EfRARIETIL, 20075

©Seuba2019



Going customs digital
A

Growing international commitment to digitalisation in
customs IP enforcement

SRS R E SR XA B AR A ERE
1T R

Electronic systems for customs management should be
fully implemented by 2020 in the EU
BREANE2020F £HESEIER FEREERS

New IP chapter of EU-Mercorsur treaty (and many
other) establishes
BRER-Fa o HEMIGINE (IURIFSEMNYN) B9Fh
RPN R FNTE :
“3. Each Party shall encourage the use of electronic
systems for the management by customs of the
applications granted or recorded.

7. Customs authorities shall use risk analysis to
identify suspect goods.”

'3, B MNEEEX(E R F RS ATRINEC
RBIBEHRHITEE, "
7. BREB N (ERXE ST, RBIRI R m.
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» BRI BRNEREIES EftSSRIEERR

Risk management

Pivy=gii

nalysis has become common in border

ement, fed by big data, image recognition,

tric screening and predictive modelling

HUE. BURIRE. EVSETmsAnnn Tﬂ‘i’*”

JEE'Z7|<EI’J§?—:"F RS 3 2 ak IR ERE I
o

Risk analysis predicts threats, monitors trendSai
targets high risk transactions /

RS HreTIRD, tisesy, S Z. .
Digitalisation allows access to mformat Of '
of goods in destiny

*SZ?—HFHEE HUE B R IREAE AT ralYAL

lLJ\ l:llu )

Advanced analytics allows to correlat mte
with other categories of data: correl ustoms
situation, national IP AND patent or TM tection
status in third countries

B SREAAEEXFA ST R =ERIANR Y.
TREREIRRIFIAES.



2. Strengthen standards Dﬂﬁiﬁv

“to make the enforcement clauses in future bilateral or bi-regional agreements more operational and to clearly
define what the EU regards as the highest international standards in this area and what kind of efforts it
expects from its trading partners”

“LEARSRAORDOA XA ATHEF A E B, FEMEXEEIA X — g EEE MR ER
T4, LAKRREBHAZEER Sk A AIRhsS 70"

EU Commission, EU Strategy for the enforcement of IPR in third countries, 2004

BRES, SIENTE=ENTR B, 2946, 2004F

"We always use bilateral free trade agreements to move things beyond WTO standards. By definition, a
bilateral trade agreement is '"WTO plus’”

"BA I —EERNL B BICREM R ARINE, AR, WABRZMUE" WTO+"

Pascal Lamy, DG Trade Commissioner, 2004

MHER-R/RACK, HABRBBERDTE, 20045
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Expansion of IP categories covered
P SERIAR =SS K
- From pirated and counterfeit products to all
IP protected goods
- MR R AR
ian

Increase of border situations under control
SREIEARIE A SIS
- Import + export and, in some cases, transit

- HO+EO, AREEEEE

Law of customs procedures...
BRERFE...
- ...and not the law of importation

- AREOE

Border
enforcement

BIEHE
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Strengthen standards: rlght of Information

NNaEfn e . SRISEEEINE]

EU, Peru, Colombia and other agreements...
PR CELRF=IUNE) BA475% EXEE, #S. SHELLILFNE N

Nature Permission: “Members may provide Obligation: The Parties shall provide that (...) the competent
35 that the judicial authorities shall have judicial authorities may order that information (...) be provided
the authority (...) to order the infringer X 5%: FAMNMME(.)FETEZBI I LAGSEE(.)ER
to inform”
)&itF AR AT LARLE Eli AER 1B
I FENAREER"

Who Only the infringer as such must provide a) Person found in possession of the infringing goods; b) person
EERM  the information found to be using the infringing services; c) person providing
REENAERBVIIRIEE services used in infringing activities; d) person indicated by any

of the previous ones as involved in the production, manufacture
or distribution

a) AN SBEENEENAR; b) #RIEREMERSHA
R; o) NENEMRHRSHAR,; d) BRNIRARIELRY,
W RIENEREF. FIESDHEINAR

When After an infringement has occurred In the process to determine the existence of an infringement
A  ENRER FERERNEFEERIEREF
What identity of persons and channels of - names and addresses of the producers, manufacturers,
M4 distribution distributors, suppliers, previous holders, wholesalers and
QRIDHENARSE retailers
- &rem. HIER. ofERE. M. SRFEA. itk
MIEERNZFRSHIE

- Quantities and price

s ©Seuba2019
R SN euba



Brett Ruder

" (B¥R) #d

<

“(objective) the adequate and effective protection of intellectual property
rights, in accordance with the highest international standards”

ERmAIERRTE, FToEXUR

PR

Association Agreement EU — Chile, arts. 55 & 168 // EU — Mexico, art. 12
é&”ﬁ%-%ﬂﬂ%é’rd]\iﬁi)) SE55&FN5E1685%// (EREE-=Paaiiy) 812
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Transplantation {8

53.12.2 Polybag Planting

in hole

2. Put?h?ag

3. Lift bag over
seedling

or

cut hag away

4. Pack soil around
seedling and water it.

“moving of a rule or a system of law from one country to another” A. Watson (1974)

VI ER & —EAEMRM —TNEZEES—TNEZ " A Watson (19744F)

Enforcement Directive, Border measures Regulation... but also Community Medicines Code, Trademark Regulation
(EU) 2015/2424, EU Gis...

HZITE. WEAEIESY..... (BB EIEH AR dmis. Bins<hl (BIEFE2015/24245530)) . BI&E

WA
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( « Claimant must prove “good case” (fbi/pim)

* i AWZNIERR EﬁIEEEI (FBI/PIM)

. Immedlately mform the other party 4

- M EPEHIRIA

* Compensation if the measure is revoked, expires
or there was no infringement or threat of
infringement

Z \ / >4

- MNRIEHEEEE. EHl, HERFERELIEN
FiBh, MIEER
EU Agreements concluded with Korea, . | ) C'a‘l“a“f must provide guarantee ~
Peru, Central America, Cariforum... ‘ ) EHEAM_‘@;’EQ@E _
i&hgi'—igl‘ils *'Z‘%~ q:%mL mﬁbth . Rig/ht\to ask for revision of the\measure
ICIEFZTTRIEIY ‘» . B E R (
" \ AR Pl
* Revoke the measure if no process on the merits of the claim is
promptly launched -
- NRISBIUHRBRREEARENFHIAEZR, WiEEEE

o
Missing in

'52064/48='¢E H,

Interim Iniunctions

©Seuba2019



Conclusions
£hie
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Industrlal application vs utility
EU approach to Gls vs US approach-to Gls
Punitive vs compensatory damages

Visually perceptible TM vs non-visually perceptible

17N A vs A
C L ARSI vs SEEMIRATIATE
e FESTIHERS(E vs HMEMERE(E

4 ASESHE vs JEVIERSIR

Proliferation of conflicting standards

741?“&1‘3_?&5':]?[" E& ©Seuba2019



The impact of free trade

Have free trade agreements betweenthe US. and other countries beena good thing or a I EUROPEAN
bad thing in the following areas? % x* COMMISSION
1 Good thing B Bad thing
Strasbourg, 1.7.2014
COM(2014) 389 final
COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN
PARLIAMENT, THE COUNCIL AND THE EUROPEAN ECONOMIC AND SOCIAL
COMMITTEE
Lower prices Workers The environment Product
Trade, growth and intellectual property - Strategy for the protection and enforcement of
intellectual property rights in third countries
You
(SWD(2014) 204 final}

The Commission, in the 2014 EU Strategy for the enforcement of IPRs in third countries,
recognized the influence of social perceptions and attitudes towards IP, and its impact on “the
derailment of some initiatives aimed at the enforcement of IPR”. It also acknowledged the
“perception of overreach by right-holders, impacting on access"

T_ (2074 2E B BEXT B = ERIAHIR IR, 2400 ) &, BRERFCA S AR =AY
SEFRFERSR, REX "L ;“Wiﬂlﬁtz—aﬁﬂﬁﬁ MTEIRIEE" ®E
A SFNEN BRI AN SER, AT SEARET
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