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Responsibility and liability exemption of OCSSP
EANEHSREIRE (OCSSP) MHIS%RE

e Obtain an authorisation from the rightholders (eg. License agreement)
para l

o« FRIENFIAREI (FE0: FaIuay) FE1K
 When no authorisation, liable unless (para 4)

- RIS, FERERE, FREAERETIIFG (B450)

(a) made best efforts to obtain an authorisation, and

(a) JIFREIZRUMHIT A5, AR

(b) in accordance with high industry standards of professional diligence, best efforts to ensure
the unavailability of the protected work specified/notified by the rightsholder

(b) RS TIARERIBIERENS, REASS, FEIEHINFIEE AISER/ERIR=
RIFMFRAEEEE

acted expeditiously, upon receiving notice, to disable access to, or to remove from their
websites, the notified works, and made best efforts to prevent their future uploads

WEERE, UERETE), (FIEASHIEREmEYnE, BEREMNML MR, HR
EBRASNBELEEEER T




Who is targeted? BfRXTE"?

* ‘online content-sharing service provider’ means a provider of an information society service
of which the main or one of the main purposes is to store and give the public access to a
large amount of copyright-protected works or other protected subject matter uploaded by its
users, which it organises and promotes for profit-making purposes. . (Art 2 DSMD)

 IEANSHERSIEME SRR ARSI SRR LR
BT LS AT, B (HEDr—) EFtEAR SARURPOERE
FELFIF HEREMGSHRINIE, FHAANEHXIRAFERIR, ( (B—HFHHR
RUES) H2%)

* anonline content-sharing service provider performs an act of communication to the public or
an act of making available to the public for the purposes of this Directive when it gives the
public access to copyright-protected works or other protected subject matter uploaded by its
users. (Art 17 paragraph 1 DSMD)

+  SEENEHERSREBEARKREZ RN RIF EmE R E AR LGB AR
RERAEISERRT, RIEXE<S, &IRSRME ﬁ?)ﬁ?ﬁ?ﬁl‘]ﬁﬁ%ﬁﬁ’ﬂ{’ﬁﬁﬁﬁ%ﬂﬁﬁ
REEUERER ( (B—H=FHZRIUES) B175FH 1K

NOT affect the concept of communication to the public or of maklng available to the public
elsewhere under Union law, NOR does it affect the possible application of Article 3(1) and (2)
(InfoSoc Directive) (Recital 64 DSMD )

~SOIRBRER EL AR TN FRAREEE B ARRIAERIES, AW (5 .:.,u SEARis
<) BIMFMFE3R)FAIATREERMSE ( (B—HFHIZRBUES) 555645




Who are exempted from what?

A NAJ Z2{alFEAsR ?

Providers of services, such as not-for-profit online encyclopaedias, not-for-profit educational and scientific
repositories, open source software-developing and-sharing platforms, providers of electronic
communications services as defined in Directive (EU) 2018/1972, online marketplaces, business-to-
business cloud services and cloud services that allow users to upload content for their own use, are not
‘online content-sharing service providers’ within the meaning of this Directive. (Art 2 DSMD)
IFEFINIELER. EEFIESERENE, THRRET A SHEFE. HEEU)2018/197215
SEXNBFEERFBIRMEE. &M, B2B=IRS, URATFEF LEBRRABHN=RESER

&imﬁiﬁﬁlw BT ANESHTENH "HEEZATHERSREHE" ( (B—HFHzhdES) 52
%
Only need New online content-sharing service providers the services of which have been available to the
public in the Union for less than three years and which have an annual turnover below EUR 10 million
REEMINESZASHERS RS —HRENIRSHAR BT A E=FEBFEE T
F10005RXTT

—  to act expeditiously, upon receiving notice, to disable access to, or to remove from their websites, the notified works

- EWEIEANE, UERRYTH, ELEXEREREEE, SEBEMNRLL R, HR&EAREIEILXLE

{EGRBEIRIE LR,

BUT

— Staying down: new services the average number of monthly unique visitors of such service providers
exceeds 5 million need to comply

- (RIEHFR: SRIROLEIIEEITS00ARIFIRSS, MRAIRSREFAIZZER.




Excepted use (Para 7)

BISMsERS (SB75K)

* (a) quotation, criticism, review;

S ) )
,I__I

* (a) 5|H. . 7FE;
* (b) use for the purpose of caricature, parody
or pastiche.

+ (b) B FNR, TREERESERY
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Para 2: authorisation shall also cover acts carried out by users of the services

User’s rights

....when they are not acting on a commercial basis or where their activity does not
generate significant revenues.

#2558 SARPAUE N BEREE S RPRSESIAT LR ZEWA..... . ZY
SEEt N SR RERYESD. ... .

Para 9: put in place an effective and expeditious complaint and redress mechanism
that is available to users of their services in the event of disputes over the
disabling of access to, or the removal of, works or other subject matter uploaded

by them.

FIM: BEVERAFPN—EGN. FRIRFSHIENG, LIESEAEERER
{rERE P EERIERETEF AT, RPTLUREZIE,

Decisions to disable access to or remove uploaded content shall be subject to

human review + out of court redress mechanisms

PREIDHREERIR LERATIRE, NEMY A REHEEMEINMHIETLH,



Regulations under Art 17 381725100 FRYINE

Regulation: intentional attempts to manage risk or alter behavior in order to
achieve some pre-specified goal, can be pursued by
HE: NLHIHUE Ginma s S E N E KT 7909, aJe8ZE) F2Y
A THIECIE.

— State or FZ, L&

— Non-state actors and entities (K Yeun 2018)

— JEEEITIINAFIEESK (K Yeun 2018)

 Art17:two layers
- FB175%: WE
— Legal regulation: states ‘online content-sharing service provider
(OCSSP)

- EEE: EAFEEE) OCSSP
— Algorithmic regulation: OCSSP -users of OCSSP
— ELEMIE: OCSSP ‘ OCSSPHRYFEF



Lon Fuller: inner morality
L EE): REERE

* FEight desiderata of legality &% 409/ \ NE14

1.Generality —f% %

2.Promulgation 2374
3.Non-retroactivity JEA 14

A.Clarity jeMfE

5.Non-contradiction IEF G4
6.Possibility of compliance Sl B]8E4E
7.Constancy FRE 4

8.Congruence between declared rules and official actions B 5 {Ta1 5 2fh
MEZ BRI —EU4E

a necessary prerequisite for a purported law-system to be effective

AR EHERR



Principle 1. Generality

R —ARE

Algorithmic regulation for staying down

JIRIFIBRTISEFERY R A E

(OCSSP should make best efforts to prevent their future uploads)

(OCSSPR R A NFHLLIEN FR R EE)

Do algorithms need to target and profile individuals/users (via IP
address) who repeatedly upload infringing content?

I pyes EEU#LQﬂJEErf&WNeﬂAA/ﬂF (ELIPI

* False positive (if the accuracy of filtering technology is low)

- RIEME (ANRTIRHARRYERIERHE)

 Ad hominem (if targeting on users) :

« IXTA (MRHEITHEFER)

— their rights of being notified, and the opportunities to change their behaviours

— PARBRERRF], RIRE TS HINF



Principle 2: Promulgation

JRN2: 23

Best efforts to ensure the unavailability of the protected work (filter) + stay down requirement
(previously Art 13)

ERAEIIFRZ RN G T (1E) + (Rils (Bt 1355)

* Transparency in relation to the use of Filtering Technology (Regulator: OCSSP, Regulatee:
user)

- WERANEARNERY (IEE: OCSSP;, ®WinEE: AF)

* Openess of authorising the use of the technology (participation of users)

«  BANERENHNAFE (BFR25)

e Users: Understand how it operates

« R THEAREITAR

Do the public have sufficient understanding of the black box of filtering technology?
ARG AN EREFEESERDHNAR?

e German Protocol:* EEFZER: *

— Should encourage the development of open-source technologies with open interfaces (APIs). (guarantees transparency,
open interfaces ensure interoperability and standardisation.)*

- NEMARBSAPIRTFRZA ((RIEZERME, LAFMROREE R FEAIRENRTE. ) *

— Public, transparent notification procedures*

- RFF. ERRERRER



Principle 4: Clarity
R4 EMiE

The law's rules should be understandable by those who have to comply with them (Reed 2010)
JEFI NI ZR, (EREFAEAIGAN REEEERE (Reed 2010)

Art 17 criticism: lack legal clarity (through the lenses of end users)
XIS 175RANFE . RZEEEME (URinRPIRARE)
Complexity obscure the achievement of the normative goals
SEiNE, SE{ESSMAeHErSRAE

Volume of requirement Z{ENE

— Structure (within itself and its interlocking with other legislation) E.g. The relation between Art 17 and Art 3
InfoSoc?

- HENERER (BBWMRSEMILARIRER) W, B175S (EBRILRIES) B3RZEHREK?

Vague wording e 5F &M
—  Best effort, expeditiously, a large amount. K3, TuE., K&

Who to catch? J&FYIER?

— Past Art 13 "[i]nformation society service providers that store and provide to the public access to large
amounts of works or other subject-matter uploaded by their users".

- BER13FIE SR SIRSRERTFHEAS(FmEERP LIENEMBAT, FRAREHIXE,E
RAIASHIAEEIER" .
— Now Art 17 an online content-sharing service provider performs an act of communication to the public or an

act of making available to the public for the purposes of this Directive when it gives the public access to
copyright-protected works or other protected subject matter uploaded by its users.

- HESRITFIE: SEERTHERSEHBRAARNREZMARIP EREER P _EERIE MR RIF
RERNHIEAERAT, RIEAES, ZIRSRERAIE T AAREEEE BRI ERIER.




Who to catch? 1&

Art 2 (6) DSMD
(BB—HFHIaRBURIFIES) 552(6)5

‘online content-sharing service provider’ means a
provider of an information society service of which
the main or one of the main purposes is to store and
give the public access to a large amount of copyright-
protected works or other protected subject matter
uploaded by its users, which it organises and
promotes for profit- maklng purposes.

"FELATHLERSREMD" BIERHE FFI%
HHIEEHSIRSIEMHE, HEZWS (BHTF
Z—) mEERERRRIFI EREHE R
FENEMZRIPAS, FRORIEHIRNIEE]
PR, LAEFSBERIBRFIHE XA FRERE.

Providers of services, such as not-for-profit online
encyclopedias, not-for-profit educational and
scientific repositories, open source software-
developing and-sharing platforms, providers of
electronic communications services as defined in
Directive (EU) 2018/1972, online marketplaces,
business-to-business cloud services and cloud
services that allow users to upload content for their
own use, are not ‘online content-sharing service
providers’ within the meaning of this Directive.

- AR WL e, e

ﬂ:l 7 \EA{ E*D ﬁx
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1HE?

SES
German Protocol

BERE

Aimed solely at those market-dominant platforms
which make large quantities of copyright-protected
uploads accessible and which base their
commercial business model on such a practice, i.e.
services such as YouTube or Facebook

ZhR

— (T ESRITE, ZRXTESRHARE
F%} %Wmmw@&m aumﬁgaux
(20YouTuberkFacebook)

— Suggest exception to Wikipedia, university
repositories, blogs and forums, software platforms
such as Github, special-interest offers without any
connection to the creative industry, messenger
services such as WhatsApp, sales portals or cloud

services

- EUAREREY. APANE 98 bR
Github #A I%ﬁ\ TR ‘/J\}\)\
iRSS5 WhatsApp—A.:.,u %E%I JP UL RE
=RS.



Principle 5: Non-contradiction

JRINS: JEREME

Where laws and regulations consists of a mass of technical detail the scope for internal
contradiction is greatly increased (Reed 2010)

EAERANLBELEEALE, BNEF/IBAGEREI=EZ1E] (Reed 2070)
Consistency: Art 17 DSMD

AUE (R—E i URIPIES) F175%

vs Art 15 Ecommerce directive, Art 3 InfoSoc, Art 16 EU CFR

. XJ‘I:IC (ESEL) F15%. (ERHRES) F3F. (BREEFUAEE) 516

%
e vsCJEU Jurisprudence

* thlﬁ I%BEI%EE

Communlcatlon to the public: Svensson, GS Media, Brein (Filmspeler), Brein (Pirate Bay): (new
public), act of communication + knowledge /profit motive (however recital 64)

o [AIAIERE: Svensson. GS Media. Brein (Filmspeler). Brein (Pirate Bay): {&3&179+EhR/Fl
EEN (A, BEESIS5E645)

. General Monitoring: Sabam v Netlog; Scarlet v Sabam; McFadden,

« —RRISFES: Sabam v Netlog; Scarlet v Sabam; McFadden
* However, Art 1 2 ) DSMD: “this Directive shall leave intact and shall in no way affect existing
rules ....... o

- M, (B—HFHEMAIES) FIFKFEQRQ:  "MESAEIMEALUEE S
BLER...”



Principle 7: Constancy

JRN7: F2Et

Art 17: quantitative measurement of new OCSSP who can enjoy additional exemptions

F17%: NAIEZMIINEARAVFTOCSSPIHITRENNIE

For ensuring the unavailability of the protected work : a new OCSSP with market entry less than 3
year + an annual turnover below EUR 10 million

—  FHRFRIP BB BN FLGTE S FERIF OCSSP+EEVEIETF1000587T

— For staying down: + with the average number of monthly unique visitors of such service
providers exceeds 5 million

IR +IZARES T REH T & LT 50005
The rapid change of social, technological and business context requires frequent
amendment

7iA\ BAF R IMERYRIEZR B AIIE S HITSNEANSIE

Burdens of updating on the OCSSP: obligation + operation

— EEHFTOCSSPHIGE: NS5+EME

— Attitude to the law, (respect)

- XLHERRISE (RIESF)

— Legality of the law (in case of the consequent penalty/punishment)

- EENEENE (REERIELT/ASIRNERT)




Principle 8: Congruence between declared rules
and official actions

RN8: ESITEISATAMBIRENZ [BRY—EE

Officials administering the rules in accordance with the
declared rules

E RKIBRr A AN TEIE

Algorithmic regulation: Technology should faithfully follow
the rules as intended (the challenge to coding )

S R RRHEIRITAYIE, BTSN (4
R = R

* Algorithmic regulation by OCSSP
+ OCSSPHIEIERIE

— The accuracy of filtering technology to spot excepted use:
parody etc..

— WEHRARAIGIIMER (30 TiR) AUERE




The spirit of congruence
T S
ERW RN =i
Regulators and their enforcement agents should operate in a way that accords with the

expectations of regulatees as reasonably formed on the basis of the regulatory signals.
(Brownsword 2016)

HEESHNEAREANITEA R NAFEH E e RE R E S ES BB AYTIHS
(o EREmXE, 2016)

 Art 17 complaint and redress mechanism: Guilty until proven innocent?
- FITERASRSLIENT . BIEEE?

* German prOtOCO|: Each permanent ‘stay down’ mechanism (‘uploadfilter’) must comply with the principle

of proportionality. Procedural guarantees, in particular, could be considered, for example when users notify
that they are lawfully uploading content from third parties. In these cases the deletion could not be performed

automatically, but only after a check by a person. At the same time, the proprietorship of any content that has

to be removed should be sufficiently proven, unless the information comes from a ‘trusted flagger’. In all

events the platforms must guarantee easy access to a complaint mechanism for solving contentious cases
effectively and as rapidly as possible

«  EEBPE: SFKkAR ESHERT NE (e ) YRBFERN, STHNESEFYE
RIS, LEANBAFEEREGE LERER=SHRNEN., EXEERT, AECEEMIEE, Mmesm
ZATHE. B, RIMERKET ZEmcA’ | SUNFESIERRIREIRRIAERIFTEN.
FEUTIRZIRIERIFIHERIRT AR, LUESS x&#@ﬁ&% RIFIRSEMH



Is Art 17 bad law?
F17EZELAG?

Improvement (Art 13) on clarity, contradiction

EEMIERF BN EHRIELHAE (F1355)
Remaining problems

HeRIa)E

Art 17: stakeholder dialogues

B175%: FmmBEXEXE
— shall organise stakeholder dialogues to discuss best practices for

cooperation between online content-sharing service providers and
rightholders.

_ ERRESEEEFEE, A NSt R TS ST
S A R T Bl WISERRE R SIRS RS




Internal Morality Limitation

AEEENERYE

* From the perspective of the ability of the law subjects to
comply with the rules set

« WEEEARISHEENRER A

* Ethically neutral, not about the substantive aim/content

o BEAY, M NSLHREENVAS

* However, observing these desiderata makes it less likely
that truIy bad law would be adopted.

- BE, B j_‘ﬂ%{# BJLAKRKBRE "B EHTE
R R
Without legal certainty, it is impossible to build the DSM.

TR ERAENE, MAT SRR —2F T
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