The text and data mining exception: a lost opportunity
to boost European companies’ competitiveness in Al
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Access to vast amount of data is essential for research in Al
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Part of that research consists on text and data mlnlng (TDM)
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“any automated analytical technique aimed at analysing text and data in digital form in order to generate information which includes
but is not limited to patterns, trends and correlations”
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The TDM exception was introduced because:
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* “Mining” of a work is considered a “reproduction” of the work in the sense of copyright law
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* “Right to read DOES NOT include the right to mine”
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* Impossibility or great difficulty to apply the existing exceptions to TDM activities.
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The TDM exception is introduced in arts. 2.2, 3, 4 and 7 Directive 2019/790 (DCDSM)
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* The exception covers reproductions or extractions in order to carry out
TDM of works or other subject matters to which they have lawful access.
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* Works, data bases and press publications.
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* Art. 3: research organisations and cultural heritage institutions, research purposes
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e Art. 4: anyone, for any purpose (including commercial purposes).
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Common requirement: Lawful Access — Recital 14. Two

situations
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e Content available under open content licenses
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the rightholder voluntarily so decides (e.g. Wikipedia),
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* or he/sheis under an obligation established by an Open Access / Open Data Policy (Directive 2019/1024 PSI,
Horizon 2020, Commission Recommendation 2018/290)
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. IConftelnt avallable under a “contractual arrangements ... such as subscriptions, or through other
awful means”.
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* Subscription services (e. g. Access to a data base, Netflix, Spotify)
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» Services provided for free (e. g. YouTube, Facebook)
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Research organisations vs. Private entities
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In the case of research organisations carrying out TDM activities “for the purpose of
scientific research”:
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* Any clause prohibiting or restricting TDM are null and void (art. 7.1)
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e E.g.: ”"Share Alike” clause.
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Private entities or TDM for other purposes:
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Opt-out mechanism (Art. 4.3): “The exception or limitation provided for in Earagraph 1 shall apply
on condition that the use of works and other subject matter referred to in that paragraph has not
been expressly reserved by their rightholders in an appropriate manner, such as machine-readable
means in the case of content made publicly available online”
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YouTube Terms of Service
YouTube BYBRSZ =N

”Permissions and Restrictions YEIF-SRE 5]

You may access and use the Service as made available to you, as long as you comply with this Agreement and the law. You may view
olr listen to Content for your personal, non-commercial use. You may also show YouTube videos through the embeddable YouTube
player.
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The following restrictions apply to your use of the Service. You are not allowed to:
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1. access, reproduce, download, distribute, transmit, broadcast, display, sell, license, alter, modify or otherwise use any part of
the Service or any Content
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Any right not expressly granted to you in this Agreement remains the right of YouTube or the respective rights holders”.
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Research organisations vs. Private entities
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* Obstacle for private entities (in particular SMESs) to research on Al, and to access the market.
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* The opt-out mechanism does not seem justified in the need to protect rightholders’ interests: lawful access is

required for TDM.
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* The discrimination does not seem coherent with the EU’s approach to public-private partnership in research

(Recital 11)
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* Does not seem coherent with the EU’s Open Access Policy to facilitate that research reaches society (and private

entities).
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* EU regulation of the TDM exception is less attractive than the regulation in third countries where private entities

are not discriminated (e. g. US, China, Japan).
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