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TAKING OF EVIDENCE IN CIVIL PROCEEDINGS REHiFiATEFEHANIERERMN

« Non-formalistic IFFZ,F N

« Means of evidence are not listed in the law in an exhaustive manner jE{EEZMARXTUEIEFERE
SRFZ

« Admissibility ruled by the principle of relevance {&¥EXEXENFREIEERI K%

‘Where certainty about relevant facts may be attained by any other means not expressly set
forth in the preceding paragraphs of this provision, the court may, at the request of a party, admit
such means as evidence and shall adopt any measures which may turn out to be necessary in each

case”
"B LABIE ARG R HENEMERFERBERXEXR, EZRIUNIFEABK, XN%F
UHEFE:, FREUEH I senEZRiEitE.
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TAKING OF EVIDENCE IN CIVIL PROCEEDINGS cnt’d BREiFIAIEFEHRAEIERMN (£5)

« Rules #i
... Imposing, excluding particular means of evidence in relation to certain categories of facts
...... BRLIE. ARSERSLRXRASEIHETFER

... determining the probative value of / assigning different probative value to certain means of
evidence

...... IREREIHEFERATERNE / MEEEHEF R F AREEEME
are rather exceptional
RIS

« Adversarial system XJ$#l

“The civil court shall resolve on the matters by virtue of the submission of facts, evidence and
claims of the parties, unless the law establishes otherwise in certain special cases”

'REEENKENGIERRISEE., IEEEIRHI TR, FERRKEE NAEBBEINERIRIN.
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EXPERTS’ OPINION £ZREN

« Aim and purpose: ‘fo provide scientific, artistic, technical or practical knowledge that may be necessary to
ascertain any facts or circumstances that are relevant to the matter or to acquire certainty about them”
- BRIAIRE: "AiAE. EREIBAIE—AXEZNER:, RUMENEIE, 2K, BARHZRAR"
+  Qualifications ¥&J&
«  Competent in his field: Experts “having the relevant knowledge” TE 54T EZ (TS EXRE "EEBRINR"
Official title corresponding to the subject matter and the nature of the opinion BE&55&EE MR ERENAY
IETUEATR
* In the case of matters not included in official professional titles, the expert shall be appointed among individuals
well acquainted with the subjects concerned [FFESAELEN ZWERFRAZRAN, NETDRETFESRIA
RPEEER :
+  Scientific and cultural institutions &= {4H144
« Legal persons legally qualified for issuing:an opinion on specific matters EE&A&R, et EESHEE
EEUANEA
* Honest & impatrtial: “Upon issuing an opinion, all experts shall state under oath or promise to say the truth AND
that they have acted or, as appropriate, shall act as objectively as possible, taking into consideration both what may
favour as ell as whatever may harm any of the parties, AND that such expert is aware of the penalties that may be
imposed on him should he fail to fulfil his duty as an expert”
e HSEAIE:  "HESNE, 2ERVNEERRGEELILS, FAECE (808x) BHAGEMTE RHOEEARE
B 5 v\ R T ERAREE, R IR ke T SR XS T AR, ¢ R EURO
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EXPERTS’ OPINION cnt’d E5R& (£F)

- Appointment IEEE3::
By aparty, in the course of preparation of a case fE{FEFHIE, H—AYHEAIEE
. By the court, in the following cases BLATIEFAY, HiZPISE
If the party is entitled to free legal assistance 2= A% 25 F B0
« If the plaintiff / the defendant applies for the appointment of an expert by the court in his

claim /statement of defence JR&/# STEECIFIN/ E AR P RIS AR EERY

« If, as a result of complementary allegations or pleas admitted at the hearing, any of the
parties requests the appointment by the court of an expert to issue an opinion, provided
that the court considers it relevant and useful ITEHRMNFEISIESHBIFGE, (T—X%FA
BEXKEEEERHERN, ZRAEERSRMEGHEXE. AR

« Ex officio, if the court considers the expert’s opinion relevant (proceedings concerning
kinship, paternity or maternity, capacity of individuals, or matrimonial proceedings) ;&fzi&
PNAEERENSRZHERN (KTEBXR. FFRR. TABD. BRXENEER
(NESSD)
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EXPERTS’ OPINION cnt’d E5R& (£F)

«  Submission 122 =N
*  How? In writing, accompanied, as appropriate, by documents, instruments or materials suitable to put forward the
opinion of the expert, as well as those documents deemed suitable for a more accurate assessment of the opinion
. Eﬁ:ﬁﬁ%ﬁ,m%%Wﬁﬁg§%mmiﬁsI%ﬁwﬂ,u&ﬁ%$N€§%m¢$E&MWMWI#
*  When {gJiY:
«  Submission with the claim and the statement of defence PERCIFIAFIZABIRIESE
* Announcement of opinions when the latter cannot be attached to the claim/the statement of defence—>
Submission at a later stage EZRE WNTTIEREEIFIN/ EAPNRAIH, REREMBRIERENAS
“... as soon as they have them at their disposal and in any event five days before commencement
of the hearing” ;
LLCIRNERBENE, BIRHESRE, (ERNERTIEHeRRR"
Objective justification is required EEEZ IR
+  Submission of opinions depending on the procedures subsequent to the claim JFIATEFHEIBIRRNEN
“... opinions whose necessity or usefulness becomes evident as a result of the pleas of the
defendant in his statement of defence or the complementary allegations or pleas admitted at the
hearing

ER S E T APPSR BRI R P RENRIR N FEf B S &S, A BAVENERIER
£ R:EYIRO .
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EXPERTS’ OPINION cnt’'d €& (£E)

«  Hearing in court (347) If& (347)

* Atthe request of any of the parties = the court may deny the request for intervention ONLY IF, in view of
its objective or content, it must be considered irrelevant or useless (meaningless) MAEF—XEARNEK —
EBRAI LB A SIER, BURBRIBKNBLXETH (TEX) NASHEX

+  Remove ambiguities ;BRI X

+  Reply to questions and objections as regards the method, premises, conclusions of the opinion Fj;
BEURIDE. B, 458, SEMEXIERIFIRIN

+  Reply to applications for an extension of the opinion to other connected issues ¥ HSEIERYE
T REEMMEXPRNBRISEHES

«  Critical evaluation of the opinion produced by the expert of the counter-party $tFIEENYTHEZR
HEREL :

«  How Ai%: i

+  The party which has appointed the expert submits questions first IBEERKIN—A UEABSED

+  The opposing party submits questions thereafter (“Cross-examination”) Zf5, XI/51&E ( "X
")

«  The judge may also pose questions and requests explanations (usually) after the parties ;EE—Hg
FEXNTT BEAZEHITIRIRIFE KRR

*  Assessment of the expert opinion? In accordance with the “rules of sound criticism” (reasoned judgment)

B3 © WITHNEREN? RiE "SEATRN  (FIRrEREEK)
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PATENT PROCEEDINGS — SPECIFITIES EFIRAER: 1STkE

Announcement of opinions when the latter cannot be attached to the statement of defence /
Submission at a later stage - It does not apply in the case of the claimant and, in the case of the
defendant, it applies only if the latter “demonstrates fully” the impossibility to submit the opinion
together with the statement of defence

ERENTEBEEIFIN/ BRRNIEACHY, FEREMBRERENAE - MERTRS, X3 "ZouEL”
Tz EAPNIERE IR, FHrlERTHE.

(Nullity cases) Where any of the parties applies for it, the judge may request either the National Patent
Office or another specialized institution” to ‘produce a written opinion on specific points where
disagreement exists between the experts’ opinions submitted by the parties

éﬁgiﬁ) ;75 SEANREHFABH, EEAEKEREFBSEMEEZWEHIT ERXRENNEAS
REEFEEN

B 2 EPO
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ASSESSMENT OF EXPERT’S OPINION BY THE COURT iZRXIEREWANEMN
«  Major role in patent litigation TEEFFIAHIEE(ER

* For the most part, legal principles are well settled, but they typically require fact-based inquiries into technical
matters
< ZHERT, ZRRNEETEE, ERENRARATELEE
+ ... HOWEVER, decision of the case should not be “passed on” to the expert - the technical questions fall within the
scope of the legal aspects of the question
- BR, EHARN "RTH" TFRER — BONEIREN AR ISR
*  Role of the expert EZHHER:
» lllustrate the Court and the parties on those matters that require specialized knowledge
« EVEBRAINUS HEARBEET WATRAIET
“lllustrate” > not only conclusion but also explanations and analysis on which they are based on should
be taken into consideration
"R — MYRMtESIS, RERMEHECATIKIEINERIO T
* Itis not for the expert to elucidate legal questions (e.g. infringement, inventive step, etc.) - he is not replacing
the “jurist” who is confronted with a technical question

o EETRERRIEEE PURN. RRLRS) — SRASTRBRARLN REER
_ R:EYIPO
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ASSESSMENT OF EXPERT’S OPINION BY THE COURT cnt’d iZRXERERANTMN (4E)

Expert’s must be evaluated “in accordance with the rules of sound criticism” - the court mut evaluate the
expert testimony (written opinion/oral explanations and replies at the hearing) and determine

WITIRYE "SIERTFARR" WERBWHITEE — ERUMEEERIED (FEER/ OLEREUAN TS
HREFHNEE)  FEHRAE

- whether to credit it; and E&X(E; LUK

« where appropriate, use it as a basis for its decision EJIEB{EHRIKIE

- R EUVIPO
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ASSESSMENT OF EXPERT’S OPINION BY THE COURT cnt’d iZRXERERANTMN (4E)

«  Credibility/Admissibility (Dauber standard) B[{S/mIR% (GBIEISITE)
«  Reliability > Methodology BI5gt — F55%
(Are the method(s) used by the expert sufficiently, precisely described? Does the expert justify why he chose
them for the case? Are they generally accepted by the scientific community? Have they been empirically

tested?)
(%%1%%5’]7‘5% BREFD. BHHA? TRESERRERZSENRE? HiARRRERMFR
EiRAT], EEZINIHeN? )

+ Relevance > Data/ Facts 18X — #0E/ZsC

(How were the data gathered? Were they solely provided by one of the parties? Is it missing any factor
relevant to the industry or market concerned?)

(BORENIEERY? EETEH—LIFARM? BEGERSMFTWEMHIZERNER? )
«  Consistency 2 Analysis —&tE — ot
(Is there a logical link between the assumptions, the reasoning and the conclusions? Does the testimony of
the expert contradict known facts about the industry or market concerned?)

(g, HEENECZ BEEBRENKR? ERIHIEE SIS Emia S Esoiaitm? )
[ | R EUIPO
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ASSESSMENT OF EXPERT’S OPINION BY THE COURT cnt’d iZRXERERANTMN (4E)

«  Critical assessment of contents #tFIHFNAS

«  The judge is not bound by the expert opinion jEBEASERENAILAIR

«  The judge has to assess the outcome of the expert opinion BN ERENAER

+ The performance of this task should not be hindered by the fact that the expert's opinion refers to matters that
require technical knowledge #tFIMIFMN AN E A ERBIIT RIXARTRMZEH1S

* Itis notintended that the judge intervenes as a super-expert

«  FHFREILEEFAN "BRER" HITTM

+ Assessment of expert's opinion rather involves applying common experience maxims: reasonableness
test / ordinary standards (critical capacity of understanding and appreciation)

TN ERENFECHEESLKEN: SEMENER/—frE (MRS ERD)

* In case of plurality of expert opinions, the assessment by the court does not imply an “elective judgement” but a
“deductive judgement” - the court may either assume any of the expert opinions in full or in part, or establish its
judgement on the different opinions produced, or even discard the conclusions provided by the experts.

© FESTHERENN, ARNIEY TEEAR mAF EEART TN — AR LIS EREERD RNME—F
Ko, EBETERHENAERN AR, EEIUFHAEREHNGELS,
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