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New Development of Online Counterfeiting and Piracy in China:
Legislation, Cases and Practice Study
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RESEARCH BACKGROUND RS =

* During the COVID-19 pandemic, offline retail sales dropped dramatically, the booming
of live streaming and social media further add to the e-commerce landscape.
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« The E-Commerce Law is relatively new and there still exists lack of clarity on
implementing rules.
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RESEARCH OBJECTIVES {5t B#x

ldentify and assess the changes in the legal framework of China after E-Commerce
Law and its effects on dealing with online counterfeiting and piracy.
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The E-Commerce Law is relatively new and there still exists lack of clarity on
implementing rules.
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Methodology %R E

« Comparative Research
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« Empirical Research . SOUFRASR

(1) Quantitative Data Descriptive Analysis; (1) EEHUEEAEDHT;
(2) Qualitative Data Analysis ~ * (2) EMHEHURST

(3) Case Studies (3) Z/HIRRES
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Key findings Em&M

1. Legislative Development 3.Court Decisions
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2. Platforms’ New Initiatives & Challenges 4. Feedback from Rights Owners
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Legislative Development I;EHEE

E-Commercg Law Municipal level administrative rules
(BFEEE) and guidelines
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The Phase One Agreement
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National standard - Intellectual Property
Protection and Management for E-

Legislation

Development in China commerce Platforms (GB/T 39550-2020)
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Industry rules and codes of conduct
SPC Judicial Interpretations 1FARNFD T 9<F N
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SAMR Administrative Regulations Regarding
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Legislative Development IZiXiHFE
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COURT DECISIONS S)i&ikH)

Up to December 31, 2020, there are 122 judgments issued since January 2020 that cited the E-Commerce
Law and related to IPR and unfair competition.
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Competition
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COURT DECISIONS S)i&EH)

AT FaEE

Involved Platforms Platform Liability
lAIlbaba/Taobao/T mall (36 cases) M Hipac (6 cases) mJD (5 cases) mOthers (11 cases) M Platform liable (10 cases) m Platform not liable (48 cases)
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COURT DECISIONS 3)ikEH)

REE68451 R 3E584]

205 R e 106 \EFa8

=
10 Cases T\{I

Platform was
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COURT DECISIONS 3)i&E:H)

01. Number of IPR cases involving e-commerce platforms are increasing year by year.

S R ERBESRAIRF NS IEDERFIRM.

Key Findings 02. Only very limited e-commerce platforms were held jointly liable for IPR infringement.

FELM REFEERNEEFERERFENR = RRIAETHIE.

03. Insufficient notice is one of main reasons for failure in complaint with platforms.
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COURT DECISIONS 3)i&E:H)

04. It is generally not required for the platform to take proactive measures in IPR protection.
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05. What constitutes a malicious notice has been clarified in judicial interpretations.

Key Findings S ZAF IR T ERIRRRIS X,
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06. Preservation measures (Injunctions) are available to fight against malicious notices.
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07. Live streaming platforms have been put under the cover of the E-Commerce Law.
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FEEDBACK FROM RIGHTS OWNERS HBHIARIH

Positive Changes Challenges & Difficulties
AL LA EES Rk

clearer rules and procedures for filing complaints 8 BEFERY . Infringers mix genuine products and counterfeits for sale {2f&
RIFANFIRE R HRREsE, ML,
stricter scrutiny over vendor identities and certificationsXJ . Infringing activities on social e-commerce and live streaming
MR SHFRAEH TEEINES, platforms are even less traceable $13ZAR, EIBFE EAIEN
generally quicker processing B RAVAMEIRE ; TECNEMEEER;
more proactive and preventive measures enabled by . Infringers have developed more subtle ways of infringement {2
technologies FZRSCINHY EFARANTARHE I ; NEEN A EIIRERE;
more vibrant collaboration frameworks available for right . The “whack a mole” issue still exists “¥JHE" BYRIEAK|ATZIE;
owners to communicate with platforms fF ASF&iE . No clear rules or systems to regulate other essential players in
RIS RERRI S/ FIESR the chain of counterfeits and piracy ;&5 EEEIHNIELHIE Sk
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FEEDBACK FROM RIGHTS OWNERS PHIAR=E

Platform operators regularly publicize and

.ig share progress of the new initiatives
EaEHATHEHRZEBRIHERERR

Recommendations
EA VY ' i Right owners offer characteristics of

genuine products, tips to identify
counterfeits as well as key words used to
refer to the genuine brands
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Key Takeaways #tZIL4Hie
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KEY TAKEAWAYS #itEit

Legislative development The SPC Guidelines and Reply, various administrative rules and guidelines fill in the

VA7 1

blanks of E-Commerce Law.
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measures taken by platforms Major platforms have all adopted proactive and preventive measures, but rights
VAN Y; - -4
:IZEI;EERHg;EBﬁ owners expect more regular and detailed sharing of statistics.
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Platform rules are now more specific than before, while some designs and rules
Platform rules

glzél.\*mmu are too specific and even rigid.
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. Right owners expect more data and feedback on what proactive measures platforms
Stakeholder collaboration

*Uﬁ*ﬁ*%ﬂgéﬂ; have been developing and how they work in reality.
WRIAFRERESRIE, THEATHETILANRISNE, RIS

DUSCrR AT E .

Platform liabilities E-commerce platforms are hardly held liable for the IPR infringement.
FEamE B/ I FARBER AR IURRAIRIE.
MoUs Most MoUs in China are still in a preliminary stage. They have not set KPIs or
iﬁﬁgg;ﬁ; regular follow up mechanisms and there is also no facilitator or supervisor.
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