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A I. What exactly is the doctrine of equivalent ?

[ REHEZFEEN

A. DEFINITION :The doctrine of equivalents is a means by which a holder of a
patent may raise a claim of infringement even though each and every element of
the patented invention is not identically present in the allegedly infringing

product. /// A, EX: BMERPBEFINSEZHIERSHREMEFETEER
=mR, ERISFIAGATLRLENE RN —MNEE,

B. CONSEQUENCE : /// B, &8

In application of the doctrine of equivalents, the scope of protection of a patent
claim can be extended beyond the literal wordings of the claims. /// N ER
mj, MNEFEXRPNFRIFCEIIIELEFEXRNFEHS X.




/\ Il. What is an equivalent element ?

& HoRZRER?

According to the WIPO an element (“the equivalent element”) shall generally be considered as being equivalent to an element as
expressed in a claim if, at the time of any alleged infringement, either of the following conditions is fulfilled regarding the

invention as claimed: /// {RIEIHRELRA~ZHELR (Wipo) BIHIE, WRE(EMHEIEIEENITALZERBRIE—T7ISME
, WZER (“FREER") —RNERAFERTFEFIEKRPIIFENESR:

1. the equivalent element performs: /// EFEIEZ3CI 2. it is obvious to a person skilled in the art that the same result

as that achieved by means of the element as expressed in the
. . : SIEATHRE ) ) .
substantially the same function, /// EAHRIAITIRE, claim can be achieved by means of the equivalent element. ///

* in substantially the same way, /// B EANBERFES, EREXLIESENEKXPITRIANEZERINER,
XRXIARTUFIAARMS EBMmE .

* and produces substantially the same result as the element as

expressed in the claim, or /// FFEFHESEFIERFFIFRIX
HNEZEAERIR, 5&
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///\\ lll. What is the Angora cat paradox ?

/o = HaBESHIEEe?

-

The Angora cat paradox refers to the opposite approaches adopted by
some patentees during prosecution and litigation. During prosecution,
the claims are presented as being as narrow as a wet Angora cat, to
better distinguish them from the prior art. Once granted however, and
for the purpose of an infringement case, the same claims become far
broader, like an Angora cat with thick, dry fur.

“BIFhIEIFL BIIE— SN AR AZEPRIER
=, EeRiRdiEdR, AT7EFNSHERARTXS, TR
ASHENFIZERCEREFEEEX, HF—RELTHEWRNES
BoE; JAm, —BEFERIE, ERNEEHE, SRINAMSIERE
AIRNFIEREEEERMIE, B—REBATIRERNARITIIH.




/\ IV. What is the prosecution history estoppel ?
y

/o W RS REEEREN?

The doctrine of prosecution history estoppel (or “file wrapper estoppel”), provides that a
statement made by the patentee, during the process for obtaining a patent, is binding on the
patentee thereafter. In other words, in subsequent court proceedings, a patentee may not argue
a claim construction different to that which he had argued before the patent office in the first
place. In Belgium there is no direct legal basis for the prosecution history estoppel. However, for
determining patent infringement, the courts of Belgium, can consider arguments raised by the
patentee during patent grant or invalidity proceedings. /// 21t RS ®EHticEEN (“EFIEH
imCRABRIBIREN") ERIZ, EFNAERSENIREPMRERIMRE, WEXHZEFINA
Eﬁiﬂﬁb HMEZ, EREAERRLR, ERNARSEES tﬁuﬂ?ﬁ?ﬂ REFIRERIFHRY
1‘2*']%2? ELbfied, ZIEREEHCRIRNAARERKERXESR. (B2, EERIBZERE
HITEFURNFIERRS, SILAEEEFINAEEFIRIXTHIER Flﬂim.':l.‘. AEXIFRARE.




V. What is the “Gillette”defence ? /// A. tHAR ‘S InA¥?

VI. What is the “Formstein”defence ? /// 75. T4 E2“pLEPEE InAit?

The “Gillette”defense provides that a patentee cannot validly claim (via the
doctrine of equivalent) something which:a) was not new or,b) was obvious at the
priority date. The “Formstein”defense provides that if a patent is not infringed
under a normal interpretation, but would be under the doctrine of equivalents,
the scope of the patent will nevertheless be limited to a normal interpretation, if
the consequence of the broad interpretation (under the doctrine of equivalents)

is that the patent would be invalid. /// “S5"IMAHERNIE, EFINAAEBE (@

BEREN) ¥WF () IERESYE (b) ERENBER
Fok, “pRBUHEE” (1E5iF: Formstein) MAHERIE, WRIRIE
ZRFNIFRFEEEFIEN, FEUNR (IBiE

EEFIRN, (BRIE
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ﬂ& Vil. What do we do in Belgium ?

p— RN

We do apply the doctrine of equivalents /// ZFRIRNIFHSCE We do apply the following limitations /// 1&H T5UPRHIS{4F

ZIfEF

Performing the test “FUNCTION-WAY-RESULT”(cfr WIPQO’s * The doctrine of prosecution history estoppel can be used to
definition), checking if the equivalent element performs: /// i& interpret a patent. /// Z 1t R SRR BT EFIFHER,
B IhEe-AR-ER"E (SWIPOENER) , MIEREE

ALl

" * The “Gillette”and the “Formstein”defences can be used in
* substantially the same function, /// EZHRIHILIRE, Court. /// “EFifE. “FREMRE AT AR T IAREARE.
* in substantially the same way, /// IBISEAHEFES,

* and produces substantially the same result, as the element as

expressed in the claim. /// FFEFESEFIEKPFIRIZRY

BRENERIIEER.
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“& VIl What do you do in your home country ?
%/& I\, HERERHA?

-

* Do you apply the doctrine of equivalents in the same way
we do in Belgium ? /// PEIERFERKRNVMSLE, &6
SEERIRTRIE—EL?

* Do you have the same limitations we do have in Belgium

? /) ERRFIFESE, SESHHIT—E?

* And last but not least, do you believe that the doctrine of
equivalent should be excluded for some sectors, like

chemistry and pharmaceutical industry ? /// UK., &2
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