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INTRODUCTION -
DIGITAL EXHAUSTION?

l. 5|5 -
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The WIPO Treaties on the exhaustion of right

R AR =LA R LI TRIINFISSIE

Article 6 of the WIPO Copyright Treaty (WCT) on the Right of Distribution

(HREBAFIBARIRINFLY) BARF—ERITIN

(1) Authors of literary and artistic works shall enjoy the exclusive right of authorizing the making available
to the public of the original and copies of their works through sale or other transfer of ownership.
(NXFHZAERIEE N =R EINET HES NN I B ARR M EF R4k S Tl e
HEBI,

(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if
any, under which the exhaustion of the right in paragraph (1) applies after the first sale or other transfer of
ownership of the original or a copy of the work with the authorization of the author.

(2) ST E(Emp RS mZ FE RN R RS E M FAEIELZ RIS A4S (1) FAPiF]
A RFTEIBRISE B LR EY), ARGREMASIHIAEEMNENZTHBEZFAREH.

Agreed statement concerning Articles 6 and 7: as used in these Articles, the expressions “copies” and
“original and copies” being subject to the right of distribution and the right of rental under the said Articles,
refer exclusively to fixed copies that can be put into circulation as tangible objects.

B SIS CEFP—BRIRR, FAFHSPARITRANLENNERN "SFa" f "RESEHR"
SR LIRBRNEREYa .

Mutatis mutandis the same provisions in Article of the WIPO Performances and Phonograms
Treaty (WPPT) and in Article of the Beijing Audiovisual Performances Treaty (BTAP)
BIELEEE (WIPO REMREHMSRLA) (WPPT) Hl (RIFFFILHRY) (BTAP) hpgtERMESRR
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Thesis: no ,,online exhaustion”
OHE , = iy 2,
anel: PSSR T RITFISSIBAFE
* The Treaties only provide for the exhaustion of the right of distribution.
FHRNE 7 RITRAINF5518

* The right of distribution only applies to tangible copies.
ETYNERTFEREHm

* In the case of online use of works and subject matter of related rights (hereinafter
together: works), there are no tangible (but only digital) copies.
BEXNFRERANEY ( FR" ) 2 LERAmE, X ERAFEERES R (
REHFRFBSE 5 m)

Therefore, there is no ,,online exhaustion,”

unless in this form:

Eitt, Bangg_ "

ABUTEARIEI551E:
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Il. THE ,UMBRELLA SOLUTION” AND ITS DIFFERENT
WAYS OF APPLICATION IN THE WCT AND THE WPPT
(AND THE BTAP)

"RIRGR" MiZzH R (EHREIA=HEBLRRRIN
F<L0) (WCT) (FiEMREHImRLT) (WPPT) (MRIFE
RALRFLY) (BTAP) ARIERER

!
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Agreement and disagreement at the preparatory meetings of what became
WCT and WPPT

(HFRFA=NARRNREY) (REHNRSHmFEN) SHHEZH
RIFAHIS I

Agreement: at the moment of inclusion of a work or object of related rights into the Internet, owners of
rights must have an exclusive right of authorization or prohibition of such an act.

R BRANA R EFRBVIRBFNERN—ZIE, NFIFEE U IURE RN LSBT E
REA RN BBKMNIX—{TANEEN

Disagreement: (due to the differing statutory rules, established practices and acquired rights) what kind
of right or rights should be recognized or newly granted.

2 (BTFEN. BEEME. SIRENFIARR) MNIZIARTSHEERFRE?
» European Communities: (in addition to the right of reproduction) the right of communication to the
public.
> BN (EEFIEIEME) RAREBIRGF]

» United States: (in addition to the right of reproduction) the right of distribution (in combination
with the ,right of public performance” = in the context meaning communication to the public).

> ZfE (EEFINNEN L) EERITNFIATREN = EizIER FAHE B EEIIRF]
Objectively: hybrid acts, including both acts which may be characterized as distribution (transmissions for
downloading) and acts in the case of which the communication-to-the-public element dominates
(streaming).
MEWEEXIF EG1TH , BFTLUSIUWERITHITA (RELMETE) UIRAARERTEE
HARY1T N (EHE)
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Mihaly, in this way,
you will not get your Treaties. The
Americans are for the right of distribution and
the Europeans for the right of communication
to the public. You should find a solution
to eliminate the deadlock!

Mihaly, XtFRYIE,
FUORMMELRERY, KEAEKELITN,
MOERMA E5KE 2 RIEHER,

FHRMELLER—E,
ERMERREINMER!

-t

Arpad Bogsch

M. Ficsor, Harbin, 13 December 2023
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,Umbrella solution”: idea and sources

"SRAFRBE"  RIBHEIR

Idea — to achieve this:

T —EHNRLE

1)Exclusive right of authorization

TRNEN

2) Neutral description of the acts to cover both
downloading and streaming
FEIEEIR T EAEET AR R

3) Freedom of legal characterization

EEEHEH
The right of .
communication T!‘e ':'ght. of IRTE IR I
to the public D'St”,tluuon 1)Article 3 of the Phonograms Convention
RXREBRINF | ¢ 21T (REHImALY) B=F
2) Articles 7(2) and (3), 10(1) and 10bis(2) of the
J Berne Convention

(ARERRAY) FELHFEZ. B=M, FTFRLZ
—$—. B

3) The principle of relative freedom of
characterization of rights and acts

BFIFT IS RIERI B B IR
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,Umbrella solution”
"RBRITE"

Making available to the public of
works / performances /
phonograms,
by wire or wireless means, in such a
way that members of the public may
access them from a place and at a
time individually chosen by them

BUIB%REELN, BARERFMR/F

| /R, EAARIR SRR
d S SRR B/
1=y
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N

Umbrella

Solution

OK Mihaly,
let us send it to the
Stockholm Group!

Mihalys
LRSS R SR
BEXBBRRBFIE!

M. Ficsor, Harbin, 13 December 2023
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The Stockholm Group’s proposal, negotiations, and the adopted provisions

eSS REERRSIRN. El, RATETHE

The Stockholm Group was the forum of the leading industrialized countries set up for the preparation of
what became the WCT and the WPPT, in which the European Communities and the United States played
the most important roles.

HiES/REERE AT IESNETTANCIA AR, B (HRINRFINESRMRINEL)Y 10 €
FEMREHMELN) E8. EGHERFHEEEREE/RESR&EETEEA.

In the Group it was agreed upon that the European Communities would present the joint proposals. The
proposals, in the case of the draft treaty which became the WPPT, corresponded fully to the ,umbrella
solution”, while, in the case of the draft treaty which became the WCT, the right of making available to
the public was included as a ,,sub-right” of a broad right of communication to the public (with an

agreement that it would be clarified — as requested by the US — that the right may be implemented
through the application of some other right(s)).

EHRNER, BITIAK—E, R AMEHEXG L. XELEP, EXREA (FENRSTH
medd) MRAEZZRDIN "LBREE" | MEEKA (HRIR=RERRINGELD)
RRNUERER, FRRALSRLOFARAX ZEENIMENF (MNEEEX, FhREEHE—P
BEff, ZINFIRYITERIEE TR fthEFAFISEM)

At the Diplomatic Conference, such provisions were adopted.

EINRTKE L, R TIXLEEFEFR.
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WCT: half-opened umbrella
WCT: U523

Article 8: Without prejudice to the provisions of Articles 11(1)(ii), 11bis (1)(i)
and (ii), 14(1)(ii) and 14bis(1) of the Berne Convention, authors of literary and
artistic works shall enjoy the exclusive right of authorizing any communication
to the public of their works, by wire or wireless means, including the making
available to the public of their works in such a way that members of the
public may access these works from a place and at a time individually chosen
by them.

BI\F BRIREBINFERRE (ARER24) H1157:8(1)FREB (i)
B. {11228 (N)FEBOFG)E. B1FZ=B()FREB(I)E. B
14FZB (B BMB14FZZ2=F (MM ENER T, XFEMER
EAEENEREEIN, LHEHISEERIBESR AL LA RIERE,
BIEREE{EREARIEY, EARPRIEREEA AEERSFIRER]
RS Eam.

Agreed statement concerning Articles 6 and 7: as used in these Articles, the
expressions “copies” and “original and copies” being subject to the right of
distribution and the right of rental under the said Articles, refer exclusively to
fixed copies that can be put into circulation as tangible objects. (Emphasis
added.)

tRIES7 B CRIRRIFRIAR, FRiAFEIAPRETRFIHELGEAN “S§
m~ fl "RESEHE" SERIRENEEYGR . (BRI TXIZ)

M. Ficsor, Harbin, 13 December 2023
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WPPT: fully opened umbrella
WPPT: £ %

*Article 10 and 16: [Performers][Producers of
phonograms] shall enjoy the exclusive right of
authorizing the making available to the public of their
[performances fixed in phonograms][phonograms], by
wire or wireless means, in such a way that members of
the public may access them from a place and at a time
individually chosen by them.

B10FHMB165%: [RiES][REHampIGIHES] N
EEEAN, IENBEIRSHImREINITRE][R
ShlmIE % TS B AR R ATELXHR
RIS RIEE A At ERYt S FIRIA I3RS X L E o

(-]

Agreed statement concerning Articles 2(e), 8,9, 12 and
13: As used in these Articles, the expressions “copies,”

' and “original and copies” being subject to the right of

distribution and the right of rental under the said
Articles, refer exclusively to fixed copies that can be
put into circulation as tangible objects.
RIESE_5(e)IR, 558, 9. 12, 135KAP—HRIFE
iR, FASZAPAEFIRALENESHEN "Shlm”
fl "RESEHR" SETLMEAERYmiRER
ElESHm.
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lll. THE INFORMATION SOCIETY DIRECTIVE ON
THE RIGHT OF MAKING AVAILABLE TO THE
PUBLIC, THE RIGHT OF DISTRIBUTION, AND THE

EXHAUSTION OF RIGHTS

ATFRLIRIEHEN. £IT. F5EE!

M. Ficsor, Harbin, 13 December 2023
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Implementation in
the Information Society Directive (1)

Article 3 55=5% (ERHLSES) RISENE (1)

1.Member States shall provide authors with the exclusive right to authorise or prohibit any
communication to the public of their works, by wire or wireless means, including the making available
to the public of their works in such a way that members of the public may access them from a place
and at a time individually chosen by them.

RREREEERMEEN, LIRNERILSHERIBARTERARARERE, SFEEEE
mRAARER, FEAREENANIEEATRFIRTEEREUX LA .

2. Member States shall provide for the exclusive right to authorise or prohibit the making available to
the public, by wire or wireless means, in such a way that members of the public may access them
from a place and at a time individually chosen by them: (a) for performers, of fixations of their
performances; (b) for phonogram producers, of their phonograms; (c) for the producers of the first
fixations of films, of the original and copies of their films; (d) for broadcasting organisations, of fixations
of their broadcasts, whether these broadcasts are transmitted by wire or over the air, including by cable
or satellite.

PREFRHERIN, LUE()FEZENERFINERE, O)RSFRIItHEENERSHE, (0
RAZaREmIVEI FENEBRREMNSH m, (d) BREFREEREIm, MeXLES
RGBS IR R EEXRE, BEESGIEERNSREILILUETEHBEAARLREE, EARE
HAN A0t S FIRIEEREUX LA E .

M. Ficsor, Harbin, 13 December 2023 18



Implementation in
the Information Society Directive (2)

(ERHSES) RIZEHE (2)

Article 3(2) SB=5F5E "X
The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of
communication to the public or making available to the public as set out in this Article.

AFENEZ A RRIEHEE R A RIBRANT AR ES5IEE—H B RS iR aIF

Article 4 SEPYSE

1. Member States shall provide for authors, in respect of the original of their works or of copies
thereof, the exclusive right to authorise or prohibit any form of distribution to the public by sale
or otherwise.

RREFEEREEAN, LIENERICRE FRRG ST RiBdiHEREEERS
AARREIT.

2. The distribution right shall not be exhausted within the Community in respect of the original
or copies of the work, except where the first sale or other transfer of ownership in the
Community of that object is made by the rightholder or with his consent.

FERFIASEERS, RAAEEERFEEREXLEREEEm, (FRFRAFISEH
HAATRIESE RIS EEI R A RE5515.

M. Ficsor, Harbin, 13 December 2023 19



IV-A. CASE LAW ON THE QUESTION OF
»ONLINE EXHAUSTION” — UsedSoFt

- L = e 213V Al ERp [ R ER
i% — kA UsedSoFt 4'\g]776/

M. Ficsor, Harbin, 13 December 2023
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CJEU’s judgment in UsedSoft
KRERiERRSN UsedSoft —ZERIFIIR

In UsedSoft v. Oracle (CJEU case C-128/11) the subject matter of the dispute was Oracle’s
programs covered by an end-user license agreement (EULA). The EULA contained a term
forbidding the licensee to transfer the computer program to a third party. UsedSoft, a company
based in Germany, allowed its costumers to “resell” through its online system, programs
covered by the licenses.

{£ UsedSoft iff Oracle (BREEiXlx C-128/11 E4) —F=h, WHELE
xRN (EULA) FiEA Oracle (REXATE) RITETER. KinAFiNE,
B s | ren) N SRR R T B, SeEEE UsedSoft NEIFYFIT
EBECEEEZREFIESHTENESR "EE" .

The CJEU held that the exhaustion of the right of distribution is also applicable for copies of
computer programs made through online transmissions under an EULA, which should be
regarded, according to the Court, ,sale” (= distribution of copies).

BRERERTRE, A&1TIN i?!?‘s,u‘lﬁIEH?LFH?$ET)§Z_§%EHF‘Td}i&iﬁtﬂ%’iﬁﬁﬂ%‘lﬁmﬁrﬁgﬁmo
BN, NAEA "HBE" = (EFmEAT)
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CJEU: in the relationship of the two Directives, the principle of lex specialis
derogat legi generali applies

BREBiERR: MARFATIRSMS, "IHaliEF—RGE" RENER

The CJEU quoted Article 1(2)(b) of the Information Society Directive according to which
,this Directive shall leave intact and shall in no way affect existing Community provisions
relating to: (a) the legal protection of computer programs;” It deduced from this that, if the
Computer Programs Directive contain provisions that contradict the Information Society
Directive, the provisions contradicting the Information Society Directive apply.

.u 1SES) B—FEB ()R, “"FRESAFMDELLUES

'\‘. 'III“.I &ﬂ. HxFxXa) it EiEFERFEPRIZER. © FEitEE, IR (IR

TQE; E <) @/\'ﬂ] (ERER1E<S) BiFINE, 1 (ERUARIES) BiIFINE
&,

But Recital (15) of the latter Directive makes it clear that the provisions serve the
implementation of the WCT and the WPPT. It would have been illogical and meaningless to
adopt a Directive to implement the Treaties but to leave intact certain provisions in
previously adopted directives which contradict the Directive and the Treaties. And the EU
legislators did not do so.

B (ERASIE<) HYSE(15)FEERREPSEBIRISH, HONERES (HFAIR

BRI \Z’J» M (RENREFIRFLY) . AR FAmEY (ERASE

<) BNABIMEHEITIESHS (5 Bi2iES) AFAKUESISERN, X
AESBERSEEN. RARNETEEAR,

M. Ficsor, Harbin, 13 December 2023 22




But: no provision in the Computer Programs Directive that may contradict
the Information Society Directive

BE: (ITENERFES) FERAEFES (BRUESES) HiIFRER

However, there is no provision in the Computer Programs Directive that would
contradict the Information Society Directive. In particular, there is no provision
that might suggest that, in the case of computer programs, online transmission
(making available) of computer programs — irrespective of whether or not it is
characterized as sale (= distribution) — would result in exhaustion of the rights of
reproduction and making available to the public.

2m, _(IEHNEFES) FEAEHES (GRHSES) HEMNER. BiARNmsS,
SEMERTEITETIEFRNZELEE (RME)  FNeEKEEIEE (RBIRIT)
5%, 2SEiENHRARIRHNFISSIBERIIER.

The CJEU went back to the past, read into the Computer Programs Directive
certain rules that are not there, and then it referred to those , rules”as lex

specialis.
EXEREIEOIMAAFIIEER, £ IENEFES) RieBEELMN, EELXLE
HNERE SR FISRERN,
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CJEU’s arguments about alleged lex specialis provisions: ,sale”

S TCEERIFAZAY, BRERARRETRY “HHE" HNSIE

The CJEU has pointed out that Article 4(2) of the Software Directive refers, without further
specification, to the ,sale of a copy” of a program, and ,,thus makes no distinction according to
the tangible or intangible form of the copy.” This is to be considered lex specialis in contrast with
the lex generalis provisions of the Information Society Directive, according to the Court, justifying
the exhaustion of acts of making copies through online transmissions.

BREZEREIAR, (BRHHES) MBENFEFEANEHENER "ENSHmiEgE” , X
IS FREARGEIR, BbisBXSENSHRMETEXTR. S5 (ERHSIES) —i&iE
FRAE, ZMERRFEISHE, ZRNER, LIRRESmEE LEEII5sIE.

However, Article 4(2) of the Information Society Directive also reads as follows: ,,sale of copies” of
the work (where ,work” means any work including any computer program). There is no difference.
It is true that there is no obstacle to characterize making copies through transmission as
distribution through sale. This, however, does not change the fact that, by such an acts — which is
in fact and act of making available to the public — no exhaustion takes place.

2. ((ERHEES) FNFREM, FEXIRES: fa "StlmiiEE" (FRiEe:
EHUHSHNERNER) . HPEER. s, EMERARFHESRRET viBidiHER
17, X—mR L2RBEEN. M, &ITA—LfF LETHEARREHR—SB5IEINE,
X—RigBNE.
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CJEU’s arguments about alleged lex specialis provisions: ,,in any form” (1)

S ESCIE BT A, BRERIERRETRT “LMEMAZIL” AUGIE (1)

The CJEU refered to Article 1(2) of the Computer Programs Directive which states that
»[p]rotection in accordance with this Directive shall apply to the expression in any
form of a computer program.” (In fact: reference to both source code and object
code.)

MR EGER, (TRNERES) B—RBZMIEX, . JREKNSSHY
;ﬁi)“g;ﬁ?;ﬁ'%m&%L‘)&@ﬁ?ﬁﬂ’\]iﬁ" . (SEfrLiE: HENEFER
SFNLERICED)

The Court then stated: ,, Those provisions... make abundantly clear the intention of
the European Union legislature to assimilate, for the purposes of the protection laid
down by Directive 2009/24, tangible and intangible copies of computer programs.”
BEMRA, "XEENFTOER, B AN R RSB SHIERF
AN, LISCHE2009/24 548 SHIERIRIP"
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CJEU’s arguments about alleged /ex specialis provisions: ,,in any form” (2)

WESCIE BT, BRERERRETRT “LUEMAZIL” AUSIE (2)

Two comments should be made concerning this argument:

ﬁﬁuﬁﬂ EEm=ITS:

First, digital intangible copies included in electronic memories are covered by the
concepts of ,copy” and ,reproduction” under the Information Society Directive — and
the WCT - too. It does not change the fact that the right of ,distribution” and the
principle of exhaustion only apply to tangible copies.

- BH%, B (ERUSES) (HFRMRFNEARNFED) , "Eflm” & “FHESHm"

MBS EASEF TR FEFESNEABLTREN. ZITRAMRFSERENIISHTFERES
i, X—RRAEN3E

* Second, according to the Court, the provision under which which computer programs
are protected by copyright ,in any form” is a lex specialis. In fact, it is_obviously lex
generalis in view of Article 2(1) of the Berne Convention, under which all works are
proteced , whatever may be the mode or form.”

- B2, RIEERENRR, %)uxEEcﬂﬁ/ECEl’JVI'%*MEF' SRINGRPIIFER, BRF—RESHNS
IJ,£ Bscfr b, XPRE—MGE, SR (BREALY) BZFE—, HPHE, FiEEm
SHRA, FieEERSRNE"
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CJEU: ,that copy” is ,that copy” even if it is a new copy copied from ,that

copy”
EXERiAMR: BMER “#ERZ” ERmE, "#ENH" BER—ENR

Article 4(2) of the Computer Programs Directive:

GTEiERFES) SHFRBEIHE:

The first sale in the Community of a copy of a program by the rightholder or with
his consent shall exhaust the distribution right within the Community of that
copy, with the exception of the right to control further rental of the program or
a copy thereof.

RFAXZHRESES HWTB"EII*]E)T\H:.'EEE?%E#. BP551R 7 iZiE WEHRIAE
BEIRR&ITIN, (BiEHiZiERFaERE Ii#—CHESNFIERIN.

The CJEU, by supporting its lex specialis theory, has stated that (i) the copy which
are uploded to the UsedSoft system; (ii) the copy stored there; and (iii) the copy

downloded by the new owner are the same copy = that copy

ERBR AR i = Rl AUeIE RIS, 18 () LEE UsedSoft ZZRYFEIN; (i)
FHEEZRFEPRIFEN,; (i) FHAFPTERIENL, BRE—#N = %#N

M. Ficsor, Harbin, 13 December 2023 27



There are specific norms in the Computer Programs Directive, but not these

(TRINEEFRES) PERMINE, BAEXEHE

There are specific norms in the Computer Program Directive that
form lex specialis, such as the provisions on decompilation of
programs. In contrast, there is no lex specialis element that would
justify the exhaustion of the right of reproduction and the right of
making available in case of making copies through online
transmission, even if what actually takes place in this respect is
characterized as , distribution.”

GTEIERFRES) FEXTFRAERZEZNETHNE, WXTFiE
EFRFEFHMNE. SIER, sHhBEdELEmENESHIERIGER, R
ELhRARERIERMEEN "&IT" , SAliEREEAEREEXES
Bl FIFHE X FIRITTIE.

M. Ficsor, Harbin, 13 December 2023 28



UsedSoft: conclusions (1)
UsedSoft: Z5i6(1)

It also should be taken into account that a program is a tool. If if it were truly deleted, the
original owner simply could not use it . There are, however, serious doubts about the
reliability of the system. The original owner may simply make a back-up copy before uploading

the program to UsedSoft

tesh, ENEFEERE—MIR, MNREFRLEMEE, RS AMBEELEERZER. A,
TCERFZARAUEN. TEEF LET UsedSoft 28, [RRFE ARILASSRIBENE— SN E JZIK

Oracle pointed out: it cannot be safely controlled that, when a new copy is made in the
UsedSoft system and then one more by the new , buyer,” no other copy may be available on an
external device. The CJEU has made the remark that , infringements do happen also in other
cases.”

REXA T MRE UsedSoft RFEHFIE—MFIER EE%E "IR " XEWET B—AFREN,
%th&&ﬁ.t:[ﬁ%ﬁ%ﬂﬂﬁA HEEZRLANER. B AEL, "ERITAEECERT

However, there is a big difference for the hen between two cases: (i) whether the fox should
come to the henhouse to try to catch the hen, (ii) or the hen is placed in the fox’s cave with
the inscription ,,you should swear you do not eat it!”

B2, HALUTEMEEIS, LFRMETERARE: (RS INEEIS2MERS; (i) 28
EEWETINERE, HENE REEFEE! |




UsedSoft: conclusions (2)

UsedSoft : Z5i€(2)

One may shrug off this by saying that hopefully the technology and/or the
transformation of the contractual system may offer solutions for the owners of
rights to prevent conflicts with the exploitation of their rights. However, this does
not solve the immediate problems.

BAUESHBR, FEEAH/HSRGEIETEDNFIACERBERDE, LIBSLE
FMBEENFIRTARESR, AT, ZHAGERRIERIRYIERE,

Commentators expressed the hope that the introduction of online exhaustion
would only concern computer programs — and not mainstream categories of
works.

HeERT, HESIANMEFENFISBRIZRTENER, A PRERIEmRE

al,

Some other commentators, however, celebrated UsedSoft as a first step towards
the recognition of online exhaustion of digital copies.
{BthE—LETIeEIAA, UsedSoft ZREFAEFFIAMEZSEAIENFHE NINFIS5IREHAY

B

&




IV-B. CASE LAW ON THE QUESTION OF
»ONLINE EXHAUSTION"” -
Redigi

X FME==RRIIFISS IR AR GE -
LA Redigi 7365l

M. Ficsor, Harbin, 13 December 2023
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Judge Sullivan in ReDigi (1)
YRIGEETE ReDigi —=HRIM = (1)

*The case was about the ReDigi system to which the users were able to upload digital
copies of sound recordings and sell them online to other users of the system on the
understanding that allegedly the copies were simultaneously deleted.

1%FEiS K ReDigi &%, APALMEREHImIEFEN LERIZRSE, AERHERR
FYEMAR, HBERFERERGRE NS EMER.

Judge Sullivan at the District Court of Southern New York, in its order adopted in the
Capitol Record, LLC v. ReDigi Inc. case (No. 12-0095, 2012. US), applied the law in its
existing de lege lata form and did not volunteer to introduce online exhaustion -
stating that it is a lege ferenda issue to be dealt by the Congress.

AR R X AR RIS A E ECapitol Record GIRE{EAFIIFReDigIATE (EHE
2012£F5 12-0095 SE4) hiBEIMGESHIER TEEZRIEN, SEEISINELSS
i§. PRNCEEREHXE—MHINEAR, NHESSGE,
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Judge Sullivan in ReDigi (2)
YRINGEEE ReDigi —=HRIM = (2)

The Court reasoned that the first sale doctrine applies only to the owner of a
yparticular copy” (= ,that copy”) and is limited to the sale or other transfer of
material items in the stream of commerce. Because the communication of a digital
file (as opposed to a material object, such as a CD, in which the file is fixed)
necessarily results in the making of a new material instantiation (in the recipient’s
hard drive), the recipient does not obtaine possession of ,that copy”. Making new
copies of works fall outside the scope of the first sale doctrine.

mhiacE, BIKEBENNERTF "SEEIE" (= "ZEIF" ) BFAIBA, #
B RF L b mrtHE LBl EEH:%*&Z—?—SZFF (SEFRETERT,
a0 CD, MH#EREE CD 1) HEEREASE=E— APPSR (£
EERT) |, FISINEAERE %ElA MEE. SIE(EREE)
AT ET R E RN,
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Judge Sullivan in ReDigi (3)
PRIGEETE ReDigi —Z=HRIM = (3)

Judge Sullivan quoted a report of the U.S. Copyright Office:

DASGEES| BT EEMIR S — 3RS -

*  [P]hysical copies of works degrade with time and use, making used copies less desirable than new ones.
Digital information does not degrade, and can be reproduced perfectly on a recipient’s computer. The
“used” copy is just as desirable as (in fact, is indistinguishable from) a new copy of the same work.

[.. 1 EmpYESH M ERIEFEAmEW, FIRSHRAMHFEHRERE, HFEEAIIEK
. ATLAVERKERTTEN L EEH.  "AiEh” StlmSR—FmibthEhn—HZ2S0k (B%L
, AE=ELEXA) .

Time, space, effort and cost no longer act as barriers to the movement of copies, since digital copies can
be transmitted nearly instantaneously with minimal effort and negligible cost.

BE, =6, 0. EAERIHENEEEkISS, F e LI LB ER, RERDAEHFI 28T
HIRKAS.
The need to transport physical copies of works, which acts as a natural brake on the effect of resales on
the copyright owner’s market, no longer exists in the realm of digital transmissions.

EXERIVERSHREARZMBNINIE AR ERER. (BEHFERTE, AFEXHIEDE,
“Used” copies would compete for market share with new copies .

"EFERN" SHnESHEFRFFHIZOE.......
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IV-C. CASE LAW ON THE QUESTION OF
,ONLINE EXHAUSTION” —
Tom Cabinet

K FMLEZBRIIFISS IR AR FFE -
LA Tom Cabinet 736l
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Tom Kabinet: no online exhaustion (1)

Tom Kabinet F3K: RLERIAFISSIEARZFE (1)

The ruling of the CJEU in Nederlands Uitgeversverbon v Tom Kabinet (case C-263/18):
KRER}ELF/E Nederlands Uitgeversverbon v Tom Kabinet (RXE8iARE C-263/18 S2£4) ==

HRAEGR :

The supply to the public by downloading, for permanent use, of an e-book is covered by
the concept of ‘communication to the public’ and, more specifically, by that of ‘making
available to the public of [authors’] works in such a way that members of the public may
access them from a place and at a time individually chosen by them’, within the meaning
of Article 3(1) of Directive 2001/29/EC of the European Parliament and of the Council of
22 May 2001 on the harmonisation of certain aspects of copyright and related rights in
the information society.

RIERUHINSFIRGMES < 2001 & 5 B 22 B (X FEERASFIRIBRFIRT
RLHmESE 2001/29/EC S18<) F=FF—AANE, Bid FEREAREHEEBFHEK
AERBTF "MaXERE" (IRE, EEARMS, BT "BaRERIIFEIER, FAR
AT LAFEN AR AR I R RBOX A E R RO,

That is: no online exhaustion

Rl MIEE=ERIRFISSIE A ETE
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Tom Kabinet: no online exhaustion (2)

Tom Kabinet EijKk: MLE==EAINFISSIERIFE
The CJEU’s findings to underline the ruling:

(2)
ERER AP AIRR G RIS -
*,As is apparent from Article 3(1) of [the Information Society] Directive 2001/29, authors have the
exclusive right to authorise or prohibit [...] the making available to the public of their works in such a
way that members of the public may access them from a place and at a time individually chosen by
them.” (Para 35.)

« "M AEEHR]E 2001/29 S38<) B =FF—AFTILIAEEL, (FEEBEHNEEEL
[..... ]gﬁﬁgﬁmﬁ{’ﬁﬁﬁﬂﬁﬁﬂﬂ, LABE S ARBIBR R AT LATE AN AR AR (BRIt R EUIX 2
m (B35E) .

Article 6(1) of the WCT defines the right of distribution as the exclusive right of authors to authorise
the making available to the public of the original and copies|...] It is apparent from the wording of the
Agreed Statements concerning Articles 6 and 7 of the WCT that ‘the expressions “copies” and “original
and copies”, being subject to the right of distribution]...] refer exclusively to [...] tangible objects’, and
therefore that Article 6(1) cannot cover the distribution of intangible works such as e-books. (Para. 40)

(t RENEFABALRRRIERL) BRFB G RITE N A FERN A AN RHRENSHRIES
RFL... INKTF WCT S FNE CRNIBEFBRERFT R LIRS, "SR{TINGRE 'St
" CEERSHEE (... ]88l JBEYaR | BEEE 6 FKE()AFREREE FREELLIARR
&1T. (5 40 ER)
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Tom Kabinet: no online exhaustion (3)

Tom Kabinet F3K: RLEFRIAFISFIEARZFE (3)

The CJEU’s findings to underline the ruling:

BRER AP R R R G SRR -

Article 4(1) of the [Information Society] Directive,|[...] provides that authors have, in respect of the
original of their works or of copies thereof, the exclusive right to authorise or prohibit any form of
distribution to the public by sale or otherwise, that right being, under Article 4(2) of that directive,
exhausted where the first sale or other transfer of ownership_in the European Union of the original or
of a copy of the work is made by the rightholder or with his or her consent. (Para. 35.)

[(ERHESHESHEERE—RINE, [ JFENE ERRGSEH RERERESEIEHESHE
EANRAAREITHERN, IREZESHEEFETMN, NRERFHEHRSH mIFRAIRTERRM
BREAEXHERREHIENFAELIEHRE, WiZNFessiE. (B 358) .

*Recitals 28 and 29 of the Directive [...] relating to the distribution right, state[... ] respectively, that that
right includes the exclusive right to control ‘distribution of the work incorporated in a tangible article’
and that the question of exhaustion of the right does not arise in the case off...] online services.

AT RITRHGHES[..... |56 28 Fl 29 FHRELIRRDHIIEL.....|, = FBIEES "B PIE
mAIT " AN, MEEL.. [EZLIRSHIER FTAFENRFISTIERIIER.
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THE CJEU’S ,,NEW PUBLIC”
THEORY WITH IMPLIED
EXHAUSTION OF RIGHT

AND ATTEPTS AT CORRECTING IT

BRERiERE “Fhak” iSRG
RYIE=i
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Berne Convention: no criterion
of ,,new public”

r~ o WL “ n” m—
(BRERY) : &8 "FinRk” tx
Article 11bis (1)(ii) of the Berne Convention: [a]uthors of literary and
artistic works shall enjoy the exclusive right of authorizing:... any
communication to the public by wire or by rebroadcasting of the

broadcast of the work, when this communication is made by an
organization other than the original one”; (Emphasis added)

(BREAL) 3| 11 FKE—FR(i): [ INFEZAERNIFEEEETEN
BXE: ... F@RA BB BB A RHITRUEMIERE, mmiZMEE
HERVWELAIMIERHTT, (RXETRIL)

The right covers any new act of commmunication or retransmission to
the public, and not only communication or retransmission to a new

public.
AR SR IS E IR A RSEISEIRITE, MARRERFA RS
BRAEHE.
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-/
»,New public” theory — the source
“FAR” IS - B
MR g - R
In the SGAE judgement (Case C-306/05), the CJEU did not interprete of Article 11bis(1) of the Berne
Convention on the basis of its text and negotiation history (the so-called , preparatory work”).

£ SGAE E/IHIR (C-306/05 S5x4) F, ERBiZBEBIRIE ((BREALY) AISAMAILSE (Fr
1BRY "EEIF ) WE 11 RE—FHITHEE.

It based its interpretation exclusively on an old out-of-date WIPO Guide published in 1978 as an
introductory paper for developing countries — in the Preface of which it was stressed that it had been
written in a simple style and was not intended to be a thorough interpretation of the Convention.

Hgg=£87F 1978 £y, ST (HREA~RANRTSRE) , XE—HREZREPERINT
BEXH—zismFSTEE, ZMRYSIERESEE, FAMEART (2L8) ISEEE.

Apparently, the judges had not been informed by the secretariat that, if they considered a WIPO
publication a ,reliable source” (i) they should have made use of the resolutions adopted by the
competent bodies of the Berne Union after 1978, and (ii) if they wanted to use the WIPO Guide to the
Berne Convention, they should have used the new Guide published in 2003, that is 25 years later.
SR, WBLEmiRBEEREE, MBIAPMRFRELRNERIE "IERE" | (i) tilFSR{ER
(HREBEAEF SIS 1978 FZBETHIRIN, (i) MRBEREIIRAARY (ARBALIER) |
ffiIERi{ER 25 fFEED 2003 FHRRAYFAIERE.
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The new WIPO Guide published
in 2003 — not only for developin
mm‘ o< - hot only for developing

GUIDETO T ”,‘7:'-‘-» AND RELATED RIGHTS T REATIES countries — in which it is made

IMINIST H BY \\II()

ol T T clear that, for the application of
| = ¥ the right of communication to the
public, there is no need for a
,new public.

2003 SERIFRAR ((ﬁﬁ%ﬂ»\?'ﬂzﬁ

FECLL T BARITEEE
XFIE, AFE "R,

. WORLD
INTELLECTUAL
& ¥ PROPERTY

o ORGANIZATION

The Chinese version is available free of charge at
FR3Z RS mTidE I LA T 5 60 223K EY
www.wipo.int/edocs/pubdocs/zh/copyright/891/wipo_pub_891.pdf




TvCatchup: honest attempt at correction by
the ,specific technical means” theory -
but in contradiction with the Berne Convention

TvCatchup: ZRiBE "HERAFER" BieHTEE—ES ((AREBAL) HiF

In its TvCatchup (case C-607/11 ) judgments the CJEU has stated as follows:

RREEEBRIER TvCatchup (C-607/11 E&14) HIFIRPERR:
The concept of ‘communication to the public’,... covers a retransmission of the works included in a
terrestrial television broadcast (i) where the retransmission is made by an organisation other than the
original broadcaster, (ii) by means of an internet stream [, because it is retransmission by another

»Specific technical means”] (iii) even though those subscribers are within the area of reception of that
terrestrial television broadcast [that is, there is no ,,new public”’] (Emphasis added.)

‘BARXERE" BRE, ... ASXEEER EPESIEREE, ()SERRENAIIMIE
A, (i)BECMESREEHITERNXZEIRZ—M “ISERAFER" #HITHEHE], (i) BPEXL
ABPEEEBEA BRI EIEAE): FEFE "FAR” 1 (FXE )

» But under the Berne Convention, retransmission by the same technical means to the same public —
that is not necessarily a new one — is equally covered: under Article 11bis(1)(ii), there is an exclusive
right of rebroadcasting (which is obviously is made by the same technical means as broadcasting).

>BRIE (EREBRL) , UREFNRAFEREREFENAR—A—ERH R —EEtEREF
%ﬁ@&l’i: RIES 1EE—()E, HER (EARNHEERMRAFER) E—IREHIN
IO
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Svensson: attempt to ,,save” both copyright and the Internet — but with
formality and exhaustion

Svensson: =i, "iREl" IRIFIEEAR], (BREVEZIVFRPFINFISSIE

In Svensson (case C-466/12 ), the CJEU has ruled as follows:

f£ Svensson & (C-466/12 Sx) F, BERERESRENT:

Article 3(1) of Directive 2001/29/EC... [on the right of communication — and making available —
to the public]... must be interpreted as meaning that the provision on a website of clickable
links to works freely available on another website does not constitute an ‘act of
communication to the public’, as referred to in that provision. (Emphasis added.)

% 2001/29/EC SIESHE=RE—...... [ XRF IR REEFURERINA].... . MEHEFRH, TR
Lign] St BRAEE) S — N Mus ] o ZHR AV E AV IBHC H AR SRERFTIERY "R ARERE
MITA" . (R3E ML)

»In this case, the application of the ,new public” and ,specific technical means” theories
would have led to the abolishment of the making available right. The CJEU tried to avoid this
through introducing the ,restricted access” theory. This resulted in a (prohibited) formality of
protection and the exhaustion of the right of making available (See www.alai.org)

FEARZRF, EF "HaR” fl "SERAFE" BCER TR, ERERDIESEESIN “PREISKE
" ESRERIXIER. XSERPURFE (FEEIE) FHRMHINFIRYSSIE. (W www.alai.org)
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Opening for the application of the implied license doctrine and
the innocent infringement defense (1)

A RN ZELEEAnFRIEREE (1)

In the GS Media case (Case C-160/15), the summary of the judgement reads as follows:
£ GS Media £ (C-160/155Z{4) 1, FIRBHENT

,Article 3(1) of Directive 2001/29/EC... must be interpreted as meaning that, in order to
establish whether the fact of posting, on a website, hyperlinks to protected works, which
are freely available on another website without the consent of the copyright holder,
constitutes a ‘communication to the public’... it is to be determined whether those links are
provided without the pursuit of financial gain by a person who did not know or could not
reasonably have known the illegal nature of the publication of those works on that other
website or whether, on the contrary, those links are provided for such a purpose, a
situation in which that knowledge must be presumed.”

"85 2001/29/EC S4ESHE3IEKE (1) ... MR, HREEMIL EAHIERZFEIPERAYEE
HEX—S=LERMEN RARERE | MXLEEEEERERNSBARSHER TES—
WG ERFHRMAY..... BfE—R, RHEZZSEENARBAEREF S, EEAMExAE
e BB EEC MG E A HZE(FmiYIEEER, skEtEk, RAXLHEHER B H T ZMEST
7B/, EEEXMIER TaEEAENRER. ~
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Opening for the application of the implied license doctrine and
the innocent infringement defense (2)

A iF RN EEEAm S REE (2)

In Soulier (Case C-160/15), the CJEU has quite clairly referred to an implied license basis of its Svensson
judgment:
£ Soulier & (BEXERiZRx C-160/15 SEM) fh, ERERZRIFEIPIHMEIREIT Svensson HRAPARIERIF IR :

34  ..[S]ubject to the exceptions and limitations laid down exhaustively in Article 5 of Directive
2001/29, any use of a work carried out by a third party without... prior consent must be regarded as
infringing the copyright in that work (see, to that effect, judgment of 27 March 2014, UPC Telekabel Wien,
C-314/12, EU:C:2014:192, paragraphs 24 and 25).

F 34 [.IBRE 2001/29 SH5LE 5 FIFRMENIPIIMERMIREIS, B=BEKE..... BARESMmMERERA

. MEAEEEZIERIRIR (&0 2014 5 3 B 27 BAYFR, UPC Telekabel Wien, EXEZiEB C-314/125%14,
EU:C:2014:192, %5 24 125 F9) .

35 Nevertheless, Article 2(a) and Article 3(1) of Directive 2001/29 do not specify the way in which the
prior consent of the author must be expressed, so that those provisions cannot be interpreted as
requiring that such consent must necessarily be expressed explicitly. It must be held, on the contrary, that
those provisions also allow that consent to be expressed implicitly. (Emphasis added.) For the reference
to Svensson in this context, see the following slide:

£ 358 REW, 5 2001/29 S189F2(a)lifE3RKE—AFARMEFERAETRELMAEFAC,
XL R R BEMIRIE N ERNMBHRRAER. Bk, YUANREFRBAFEERTHEE. (F3XE ™
%) XTFULRRAEFR, R TF—R
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Opening for the application of the implied license doctrine and the innocent
infringement defense (3)

A RN ZELEEAnERIEREE (3)

Soulier:
Soulier ZE:

In paragraph 36, the Court has referred to Svensson as an example of the application
of implied licenses in this way: “the Court held that, in a situation in which an author
had given prior, explicit and unreserved authorisation to the publication of his articles
on the website of a newspaper publisher, without making use of technological
measures restricting access to those works from other websites, that author could be
regarded, in essence, as having authorised the communication of those works to the
general internet public.”

7£5 36 R, iABcigid Svensson %, R THENTFARIERER: "ERME, EF&FL. 555
. ZoREARRERE LRI LR REXE, miREFIBRAENER G AE EMubihaX L R
RIER T, AISHEZEELE L EE A KEEANAREEXLER" .
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A CJEU judgement de facto rejecting ,,new public”
theory: Renkhoff

ERERiEPRB—IRFIREBEELBE ST "FhaRk”
Renkhoff &

Judgment of the CJEU in Land Nordrhein — Westfalien v. Dirk Renkhoff (case
C-161/17) -- adopted in August 2018 (also referred to it as ,,Cordoba” ):

EXEEiXBRT 2018 & 8 HiEmidAvdtkRE - BEMF HCNIFER-CmEX £ (C-
161/17 SZx4) BHIR (JFFR "Cordoba =" )

The concept of ‘communication to the public’, within the meaning of

Article 3(1) of Directive 2001/29/EC... must be interpreted as meaning that it
covers the posting on one website of a photograph previously posted,
without any restriction preventing it from being downloaded and with the
consent of the copyright holder, on another website.

55 2001/29/EC SIESEIRE—MFTER "HAaREE" #B7E..... RERENIE
SUTIER: Mg ERB2ZEiES—Rii EEeRmidiRhE, Z5—Ris
RBEHIEFIFRLE B EX T3, HERNISEARSEE AT,

ig
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THANK YOU
155

E-mail: ceeca@online.hu
Website: www.copyrightseesaw.net
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