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. Art. 102 (1) Treaty on the Functioning of
the European Union (TFEU)
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Art. 102 (1) TFEU /// BRERIEITRLIEE10252 85 15K \

Any abuse by one or more undertakings of a
dominant positon within the internal market or in a
substantial part of it shall be prohibited as
incompatible with the internal market in so far as it
may affect trade between Member States. /// REnJgE

EMWAEZEWAE —AFEA B EEREERR

I ERERTHIARYERER Y SR RISZECHE M 21T ANES
RERhiaA P LASEL.
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= A patent is an exclusive right. //| EF{E2—I8 51

* The exercise of an exclusive right linked to an
intellectual property right by bringing an action for
infringement and seeking an injunction, as such, does
not constitute an abuse of a dominant position (CJEU,
16 July 2015 — C-170/13, para 46 — Huawei/ZTE). /// 1&12
RERENIFA, BRERZEHS, TESHIRFNMERRIE
atN, AMEpERA™HIZsZ A (ERERiARE, 2015E7R16

\ H;: C-170/13, £546ER; H£iFHMER) . /
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Art. 102 (1) TFEU /// BRBBIZ1T5R4Y5E1025%

~

However, the exercise of an exclusive right linked
to a patent may, in exceptional circumstances,
involve the abuse of a dominant position under
competition law (Art. 102 TFEU) (CJEU, para 47 —
Huawei/ZTE). /l/ 74, {EISTRIERT, 1TESEFIHE
KRG AT gEiZ Mk = FHAPTERYSZBcti s (BX
RiE{THRIE1025%) (BRBRiERR, B47TER-EAIRHRX

%) . /
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Check-list Art. 102(1) TFEU: /// ERERIiE1T5RLI5E1025%5E
15AFKBERY (S -

= Relevant market /// fXhi%
= Dominant market position /// thif3z ol (L

= Abuse of the dominant market position. /// iEFATH1%
SZEeith(i,
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II. Relevant Market
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/ = The market have to be defined from a demand perspective. /// "\?ﬁM%
KRAEENX IR,

= Effective competition of products/services /Il FZR/IREZHBE A=
since they are //l A= G/IRSE
= interchangeable or /// SIEEHY, XS
= substitutable /// AIE{CHY

= with regard to /// R LA SHE:

= objective characteristics of the products/services, /// Fa/IRSEHIE=
X4SIE

= conditions of competition and /// =EF5EH, LA

\ = structure of supply and demand on the market. /// Thip{takeE14., /
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/ = Atechnical standard /// ¥ARRAE

= ade jure standard set up by a Standard Setting Organisation (SSO)
or /Il AtRERIEHRFIER. EELRIRE, XE

= ade facto standard /// EESC_ERURAE
» defines a market if /// XTAIHHITEN,, BIHERE

= the product compatible with the standard cannot be substituted by a
product that is not compatible with the standard. //| StFHEESH~ R4
e StREARFEEINEmE.

= Example: Mobile phones have to be compatible with 2G (GSM), 3G (UMTS),
4G (LTE), 5G (loT) Standards. /// 51140 :: WRFERN2G (GSM 3G
UMTS) . 4G (LTE) . 5G (lot) *rifE.
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= A patent that claims an invention that must be used to
be compliant with a technical standard is a standard
essential patent (SEP). /// LB —H ARV R{EFE
HNRIAEFENEVEELF (SEP) .

= The SEP defines an upstream market to the
market that is defined by the technical standard.

Il {2 RIS _EibsmhiaE X BRI ERTTRE

\ K17, /

10



Il. Dominant market position
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= A company is in a dominant market position ///

FhinszEc(agEal

when it is able to prevent or significantly impede

/Il GET5RHLLEEL RE RIS

effective competition on a particular product or

service market. //l {SEF meXiRSHBIHITEF.

o /
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v o Dominant market position /// thimsz Beit{:L
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/ = Such a dominant market position may have its basis in the
exclusive right that an Intellectual Property (IP) right confers to
its owner. /// 37 Betth (i nTBEE FRIR=AUE 3 EAFI ARSI &
Y8

= However, such a market dominant position cannot constitute an
abuse in itself since it is based on the IP right. /// LAFIR=RE

RO S B AT SR AR

= Only a dominant market position that results from circumstances
that do not directly relate to the exclusive right conferred by the

IP right can constitute an abuse. /// R85 SER B RIS 5
\ N B BEREXENTHIBS Bt A ¥kt A /

13
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Springboard scenario: /ll §&:

= Patent holder sues an implementer for infringement

seeking an injunction. /Il EFINARIREIEA S,
BREZLEHS.

* Implementer counters that the action is an abuse of
a dominant market position under Art. 102 (1)

TFEU. /Il *Eﬁkbliiﬁ*@ﬁﬁiﬁiﬁﬂiiﬁiﬁﬂtﬂ’.ﬁz (EXSRi=

\ ITREFF102575F17R) #HiTAL /
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= Under which conditions will the defense be

~

successful and the action dismissed? /Il TE{T 4 1&;

T, #AtpkiZ, XEiEIR?

/
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4 alternative scenarios have to be distinguished: /// AKX

TAMERERE:
The patent is ... /l| EFIR......

1) a non-licensed and a non-SEP patent /// 5RiFr]. IEfFE

Juridiction unifiée du brevet

VESF
2) %Iicensed and non-SEP patent /// Bi¥d]. IHRHEVEES

3) alicensed and SEP patent without FRAND /// 2iFo]
(AEFRAND) . RELEEF

u) a SEP with FRAND /// i8] (FRAND) . ﬁ;ﬁuz\ggiy
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ﬁ Non-licensed, non-SEP patent: /// RiFr], IHFHEVEEF : \
= Abuse of a dominant position when all following conditions are fulfilled: /// i@ ELATER
BN, 9pkiERThiAsZ L :

= the IP holder refuses to grant a license to the license seeker, /// I;XFI AIBLEEIIF ]
NZTFHFA;

= no substitute to the use of the IP right is reasonably available, /// ;2B AEREFIRY
SEEXnE,

= the license seeker intends to offer a new product/service that is not offered by the IP

owner, /[ IERFAASERME (RABKRREMRD) #rm/iRss,

= no objective consideration justify the refusal to grant a license and /// {84833 0]

SAIESFE, AR

= the refusal is such as to reserve to the IP owner a downstream market by eliminating all

C-418/01; EMAR) .

competition on that market (CJEU, 29 April 2004 — C-418/01 — IMS Health). /// {54815
\ AN BRIZER NiFhin=s, SFEFINATRMOE (KRERiER, 2004548 29y
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Where a license seeker cannot exploit an invention for which he holds a patent with a later fili
priority date without infringing a patent with an earlier filing or priority date, the license seeker is
entitled to the grant of a compulsory license from the proprietor of the patent with the earlier
filing or priority date if // SBHEIFRIERARNBIRERE—ELEF, MAELEECEFIK
BENRIPIRBRY, BILAEKRNESRERINARELREZFIUAESNFRT, Ra:

1. he (unsuccessfully) tried to obtain permission from the proprietor of the patent to use the
invention on reasonable terms, and /// 1R AZ HDLAGERIFEMHEREFIA TR L5
HETH|, mkegrEzF T, A8

2. his own invention demonstrates an important technological advance of substantial
economic significance compared to that of the patent with the earlier filing or priority date.
/Il BRARARBSESREFELL, BEEEEFEXNNERRAHL,

The proprietor of the patent can require the license seeker to grant him or her a cross-

license on reasonable terms and conditions for the use of the patented invention with the

Sec. 24 (2) German Patent Act: //| EEIEFI;EFE245555258K \
ng or

later filing or priority date. /// ERINARTLALIGIENFM, EXEFHTFIERANEEES
MINAERAR, B —IXINAYSEHELFA], /
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ﬁ Licensed, non-SEP patent: /// i8], HrnEVEEF:

= |In general, it is not considered to be a discrimination under competition
law if the patent owner treats license seekers differently. /Il —RgMIS, &

FINARBBERFAERA, FEEARFETRIRE.

= The exclusive right linked to the patent gives the patent owner the power to grant (and under
which terms) or not to grant a license. /// SEFEXRERENE FEFINAET (LA
FHET) BAERFIFARIR.

= The power to grant a license is part of the patent owner’s right to exploit economically the
competitive edge over other market participants that his protected creative achievement has
brought him. /// SR AZEH AEZRIPERIEERERAT SRV FHABIREVE 5T =AY
Fl, PPN NRI%NFI—EBS

=  Stricter requirements may however apply when additional circumstances exist in light of which

unequal treatment is not compliant with the freedom of competition (German Federal Supreme
Court, 13 July 2004 — KZR 40/02 — Standard-Spundfass). /// AT, WREFEEMET, F5

K AFEENFTAIERANMEER BRESREREN, WeEHEREK (8 E.Eﬂ@ﬁﬂ—mlfy
2004FE7H13H; KZR 40/02-Stand-Spundfass) ,

20



Unified Patent Court
Einheitliches Patentgericht
Juridiction unifiée du brevet

Abuse of a dominant market position /// i FAthi%% Gickb{i

ﬁ Licensed SEP but no FRAND: /// 8iF8] (3EFRAND) . #%

HEVEEH:
= Abuse of a market dominant position by discrimination is fulfilled if ///

tapE I A Th 17 32 Ee i RIS

the technical standard defines a market /// ThiHIEARIFERENX
the patent is a SEP and /// ZEFIHIRELEEF]

the SEP owner /Il {REVHEEFIRNA

treats license seekers differently /// RBIRIFFATiERA

without a justification that is compliant with competition law

(German Federal Supreme Court, 13 July 2004 — KZR 40/02 —

Standard-Spundfass). //l i RBRASAFEEZFZENIESEH (EEIXFH R
=&k, 2004E78B13H; KZR 40/02-Standard-Spundfass) .
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Example of what may be a justification for unequal treatment of
license seekers: /// . AEENEHFEIERKARIE SRS

The SEP holder grants licenses under preferred terms to companies
that contributed significantly to the setting up of the standard (e.g. a
standard for synthetic tight-head drums with improved draining
characteristics to be used in the chemical industry). /// fREVEER

NRARENEFA B EREMEERRTMN A TR T (A

\ﬁ BSUHHE K IERERMAC T RS A RNE) /
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ﬁ) Licensed SEP with FRAND: /// i8] (FRAND) . IRfEpE \
EHl:

= A SEP owner /| {TEREEFINA

= who is in a market dominant position, /// BIARNTF G Bitt i,

= but has given an irrevocable undertaking to grant a license to third

parties on FRAND terms, /// {(EEARRERBE RS =% F
FRANDYFA]

= does not abuse its dominant position, by bringing an action for
infringement seeking an injunction, as long as: /// Z¥EBUFIZ,

IBRERZEHS, MEkGAHITZEMA, FMEE

K = prior to bringing that action, /// IF ATEREFIAZH...... /
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/ = the proprietor has alerted the alleged infringer //l BEZ&SiBFENA \
= by designating the patent and specifying the way in which it has been
infringed and /// E&5HRBAHERIBFR. ENHGIN, UK
= after the alleged infringer has expressed its willingness to conclude a
licensing agreement on FRAND terms, presented to that infringer a specific,
written offer for a license on such terms and /// TE#IFENARREERIE
FRANDZFMEITIFAMYE, REEFRPEITAIEY, FH
= where the alleged infringer continues to use the patent, the alleged
infringer has not diligently responded to that offer, in accordance with
recognised commercial practices in the field and in good faith (CJEU,
16 July 2015 — C-170/13 — Huawei/ZTE). /I| #iiFEINAMLEELHEEFURINGT
A, KFZTR2ARBIRG], SEREEHEN, X ErZOEBEIM (
BRERiZERR, 20156F7H16H; C-170/13; H£HIFHNE) .

o /
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Thank you for your attention
RagfES I
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