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Bad faith — Leglslatlon
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Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to approximate the laws
of the Member States relating to trade marks
RIS AMEUNIESE 2015812 168%2015/24368 1S, UMEARREBRBIRIER

Article 4(2)
EAKE 2K

A trade mark shall be liable to be declared invalid where the application for registration of the trade mark was made in
bad faith by the applicant. Any Member State may also provide that such a trade mark is not to be registered.

HIEAEERIEENENMRY - BiRaWESLW - REN O NZBIRMIE AT EMARE,

The Danish Trademarks Act provide for both refusal of application and invalidation of registrations on the basis of “bad
faith”.
REEmEAE, YRR ERE S EMPIENEmEim I o eER,



- The concept of ”Bad faith”
”/\L,/\/L_.\”*E‘ ILA?E :F*ﬁ-

Bad faith presupposes a dishonest state of mind or intention
VERURNEEERNENRESSEER ARTE,

“Undermining interests of a Third Party”
“MmESE =GR

- Application is filed not with the aim of engaging fairly in competition, but with the intention of undermining the
interests of third parties
- BEEMEEALUZSERYEEANEN HBENETHRES A =

“Abuse of the Trade Mark system”
I A

- Application is filed with the intention of obtaining, without even targeting a specific third party, an exclusive right for
purposes other than those falling within the functions of a trademark
- EEMRIBRLGBREERELUMIEENNERN - EEASURENE =1



The concept of “Bad faith”
ORI

The assessment of “bad faith”- a fact based assessment
EFFELHIMEBEFEERR"

- A finding of “bad faith” does not require absolute and irrefutable evidence of the applicants actual “bad faith”
intentions or state of mind

SRR THINELTREBILABFBEAVRR"TWRSIZENBEERE. TR RAVIERE

- On the contrary, bad faith can be established on the basis of the objective circumstances of the case, taking
into account all relevant factors
MR, AUBREEGHNENERL  G8ZEMRRER, FIMREEEEE"



. The concept of ”I.}ad faith”
R EAT

“Relevant factors” “fAxRxX"

All factual circumstances must be taken into account, and no finite list of factors can be given. However, a number of
frequently occurring factors can be identified: A MEREZELIRER, RUEFAFEEREZDIMEXAR"VER, 17, FERRR
=

« The Applicants knowledge of the earlier right 5 AREEFANF

- Isit a reputed Trade Mark? A “luxury”Trade Mark? A Trade Mark that is gaining momentum internationally? &~
MEEIR? " BELR B ? AT 2B LA HNER?

« Has the applicant “copied” a complex mark? How likely is it that the applicant could have developed the mark
without knowing the earlier mark? BRIBAZENEZXBIRAT B2 ERHMEBELEBTNE LN, BEBEARURITERES
RO BEME B2 K ?

« The commercial logic behind the application ;TMEBIEEENE W BIE

« Has the applicant given a convincing explanation for applying for that exact Trade Mark? HiE A Z&EEMEBIBEZEIRTE
HTEENERE?

- And if so - is the reason consistent with “fair competition”? MR 2 ——BENEREEE T N EZSE" RN 2

« Oris the applicant silent on the reasons for filing the application? IRl EIE AN HF R IBRIIB I O R ?



“ Bad faith — Practlce
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"Bad faith” trademark registrations is not a new concept ™

BRREIIMAIE IR

Danish Supreme Court decision of 13th February 1924
AEEEZER1924F 28 13BME R
"Ranja”registered by Danish company in 1921 for i.a. “Lemonade” &2 &AM TE/K I MAT Ranja”" B

Dutch company filing Danish TM application for "Ranja - C P”in 1922 =28 T 1922F1R3 T A Z#Eirs15" " Ranja-C P”

Danish Supreme Court: AZ &5 %

"misappropriation of rights” “#&FHMNF]"



Bad faith - Practlce Red'(’#v
TS LN - 3Rk Lobster

Danish Maritime and Commercial Court decision of 24 June 1999 A E/EENEE XRE1999F46 8241 R

RED LOBSTER registered by a Danish National in 1995
1995%F, —hIfAAZEBEARARIBEMRED LOBSTER” (ZIw4F) iR

Red Lobster was at the time of filing a famous brand for a chain of restaurants in the USA
A R ESN BN EEEDE R mE

- Turnover in 1995 ~ 1.7 billion USD 1995& &\ &M#%#:H171{0E 7T
- 650 restaurants in the US EFEXE X EH650FKE/T

- Bought food products from 37 countries world wide, including from Denmark M2£¥371MEXR (EFFAE) ZEUEM

“Bad faith” “EE"EM



— Bad falth\‘Practlce
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Bad falth Practlce
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C - 320/12, Malaysia Dairy Industries Pte. Ltd vs. Danish Board of Appeal
SkATAWATFRAEZELFERS

Danish Supreme Court Decision of April 3, 2014 AE &R ZR201454A38MER

g

- Earlier Japanese design and trade mark (Japanese owner) B R LN MR HHFEIRAINFIA
« Registered by Malayan applicant in Malaysia 57 (BXkBIZ W AT ) BESXRANLRIEFHER

« Co-existence agreement between parties in relation to some jurisdictions in Asia AN R LE X
AL 7 HFY

« Application filed in Denmark in 1995 but mark never used in EU by the Malayan applicant 19954,
SrRERZRIETIMEr, (BZETMREREERT ZER

- Japanese proprietor has used the mark in the EU (factory in Holland since 1994) BHA B BRFEAZ
matn (1994FMERI=1RII L] )

Danish Supreme Court A E5E %k

Application filed by the Malayan company with the intention to block the competitor from
the European market 35851 MEiR, BREN THLERZESEXNFHARNBIS

"Bad faith”established i\E“E="T#




The assessment of bad faith is a fact based assessment X" EE"/H|MrEEFEC

The aim of the assessment is to determine the (likely) intentions of the Trade Mark Applicant when filing the
application BRI BHERIBEAER IS TMERN (RATEN ) BE

All relevant circumstances must be taken into account in the assessment M2 EEHRIE R

A finite list of relevant factors cannot be made and all cases must be examined on the basis of the merits of each case
TEEREDI"EXER"NER , WIRENZZFHEHRITEES

Most common reasons for filing in “bad faith” is misappropriation of a third parties rights or the attempt to block a
market or force a “partnership” upon the original rightsholder VER"IMMRENRREZBE=7NXF. HhiEHir=ES. =&
BTE LR FIT B S7E”

If the objective circumstances of the case points to a sinister motive on the part of the Trade Mark Applicant, then a
ruling of “"bad faith”is appropriate IR EZHHIEZNIBTIRE, ErPIEAINRE - NN E SRR M
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