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Enforcement issues on the internet and primary and
secondory liability
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1. Direct infringers EiEENE

2. Involvement of intermediaries F&HNHIER
* Takedown of infringing content (safe harbours) THRIBINAS (L&£iE)

* Injunctions against intermediaries Xi&h/ RS

3. Towards the idea that intermediaries may also be direct infringers

jointly with their users FNBE]gE(K R P—E{AEEEN
* Copyright ftX (C-610/15; C 682/18 and C-683/18)
* Trade marks &% (C-148/21 and C-184/21)
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The EU right of communication/making available to the public
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Article 3(1) of Directive
2001 /29 (InfoSoc
Directive)
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Member States shall provide authors with
the exclusive right to authorise or prohibit
any communication to the public of their
works, by wire or wireless means, including
the making available to the public of their
works in such a way that members of the
public may access them from a place and at
a time individually chosen by them.
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An ‘act of communication’: transmission or simple accessibility?
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* Indispensable intervention (full knowledge)
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A ‘public’: indeterminate number of people above de minimis threshold
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* Technical means; ‘new public’
Criteria Lo e v
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1:3‘[ Access from place and at a time individually chosen
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Other, non-autonomous, interdependent criteria
HY, IEEF, BEXEAINE

* Profit-making intention KA EE]

* Knowledge #11R

Recital 27: physical facilities
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High level of protection! %}E{%ﬂj'
Individual assessment! MR L !



Liability of internet platforms for user-uploaded content
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Files: 2
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Article 17 of the DSM Directive 2019/790
DSM3$g<$2019/790 E175%




Notion of ‘value gap’

Article 17 of ~
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* The notion of ‘OCSSP’ does not
include providers of services like:
not-for-profit online encyclopedias,
not-for-profit ~ educational  and
scientific repositories, open source
software-developing and-sharing
platforms, electronic
communication service providers as

defined in Directive (EU)
2018/1972, online marketplaces,
B2B cloud services and cloud

services that allow users to upload
content for their own use
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It 1your service (i) has been
available in the EU for less than 3
years and (ii) has an annual
turnover below €10m, then you onl

need to comply with (a) and (c). If,

in addition to (i) and (i1), (iil) the
average number of monthly unique
visitors exceeds 5 million, then you
also need to comply with (d)
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(1) are directly

responsible under Art 3
InfoSoc Directive for UUC

(2) need to secure a licence to cover your and your

If you don't succeed you would be liable, unless you:

users' activities.

(3) are ineligible for the safe

harbour in relation to copyright
infringements

(4) need to:

(4) BE
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(a) made 'best efforts' to secure a

licence**

(b) made best efforts to ensure the

(b) RT&RAREBHEHRENRZRIFRE
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unavailability of specific protected subject
matter

(c) acted expeditiously, upon receiving a

(o) EEIERERE, RESREITH,
FILRHARSIREY/ BieAE** LAR

(d) RYBRABNEBIRFEAE LE

sufficiently substantiated notice to
disable access to/remove content**, and

(d) made best efforts to prevent future

uploads**
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- have effective and
expeditious

complaint and
redress
mechanism

NB: Cooperation
between OCS5Ps and
rightholders shall not

result in the
unavailability of
lawful subject matter

- inform users in
you T&Cs that they
can use protected
subject matter under
allowed exceptions or
limitations

L

- providerightholders,

at their request, with
adequate

information on
the functioning of
their practices with
regard to the
cooperation between
you and them
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The judgment in C-401 /1

XJC-401/19R9Fk

1. No technologies that block lawful content
BB LEEERTRIRA
2. Users have ‘rights’
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3. Accuracy of rightholders’ notices
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4. No general monitoring obligation
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5. Complaint and redress
RIFHIERR
6. Stakeholder dialogue
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Next steps and conclusion
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National transpositions by 7 June 2021
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== Netherlands ¢ == Latvia

== Hungary & #= Norway

= Germany &
A Malta

e Denmark (Articles 15 and 17)

== Croatia

11 ltaly

i1 Ireland

=& Estonia

1l France

= Austria

11 Romania
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E= Spain

== Luxembourg

1 1 Belgium
Cyprus

em Slovakia
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= Sweden
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4= Finland
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Delegation legislation adopted:

In Parliament:

mm Bulgaria

Draft laws publicly available:

== Poland


https://www.notion.so/DSM-Directive-Implementation-Tracker-361cfae48e814440b353b32692bba879
https://eur-lex.europa.eu/legal-content/EN/NIM/?uri=celex:32019L0790
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