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| FACTS /// —. 1B
* Proceedings initiated by C. Louboutin (french designer proprietor of the red sole

trademark-, added on high-heeled shoes) against Amazon. /// it ((EEIZT,
SR BEEEFIA) ST SEMERIFIA.

e Because C. Louboutin considered that Amazon regularly displayed advertisements for
red-soled shoes without his consent, C Louboutin brought two actions for infringement
against the platform, before the Belgian and Luxembourg courts, mainly claiming that
the infringing use of his trademarks by third parties via ads and shipping service could
be attributed to Amazon. /// &fiEAA, IEHEEREHREERTARE &=
o fEELLRIIF AR E Z N L D EMEEMIRAOFR, FKE=TERE &
MDA ARS PXIERIMARINGER, RENFETILDE.

e The services provided by Amazon were indeed provided via Amazon ‘hybrid’online
market-place, as it provides an online platform for third-party sellers, and also sells
various goods which it offers directly in its own name, on its own behalf. /// dE5#ME
HANRSHRSCRA RS (BE+=7) &il. TSR AE=mrEaxEd 74 LtH
&5, ISt S EREERXEEmEEMm.
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Il PROCEDURE /// —. &%

* Amazon disagreed, pretending that the use of the trademark could not be attributed to them,
pointing to previous judgements of the CJ (Coty Germany), and arguing that it was merely
offering services to third parties. /// WEBARIEIREEK, IANIERIIERALNFE T
&, Fs|PRFEEATREAG () , FKRFESNNEAE=FRERS.

* Case reached the Court of Justice, following referrals from the Luxembourg and Brussels Court.
/1] PRRENMEER AL = 2I1E R R B,

* The referring courts asked in essence, the CJEU to consider whether, and under what conditions,
the operator of an online marketplace may be found directly liable under Article 9(2) of the EU
Trade Mark Regulation 2017/1001 for the display of advertisements and the delivery of infringing
goods that are offered for sale by third party sellers. /// T ;ERBTEKEREE A BHfERYa)R—R T
HE: (KIERNEERTRER(512017/1001589555525K, BEILL / EHAFH TR LUAEERYE
SREENE=SEFRN SR, IEREEENERITHREEREST.




IIl DECISION OF THE COURT: C-148/21 - C-184/21- 22 December 2022 - FIRST A
GENTLE REMINDER

=. EBRHEIR: 20226£128228 (C-148/21 - C-184/21) ——55iAEHD:

* Court first noted that if an online marketplace simply creates the technical conditions necessary for third
parties to use a sign, this does not mean that the marketplace providing this service is using the sign itself,
even if it is in its own financial interest (31 — cf. Coty Germany). /// iZfxEciEH, (NMWEEESIRM
TE=AERATERIRTRIRAZRAH R, TAENER YB3 R TER, BMEERRIRA
LARBEETETERESFE 31-SEFRFEELTR) .

 Similarly, an online marketplace simply storing infringing goods, without being aware that they are
infringing, without having the aim of putting them on the market, does not use the sign. /// St
S ENEmENSESLAE. REEEMINTHZIER, MEHERCHIRSZH, A
YRS RAYERE.

* However, the Court underlined the factual findings of the present case were different than in its earlier
case-law regarding the same operator (Amazon). /// PAT, EBc&EE, AERNSLSTNRE—FS
(IS5 BHIRSEHEFEER.




IV DECISION OF THE COURT: FACTUAL FINDINGS /// . ZBR¥FIR: HBECIAE

The Court insisted on the importance of : /// i ZF75813 :

* The impact of the hybrid business models of Amazon (the fact that it host third-party sellers’goods alongside
their own range of goods), /// 5@ (=H+BE) “Ba"BIEHIENN (SCfrLE, ITERAEEE=
IExRNEmoSEERmTE) |

* The significance of the perception of the user of the websites and of other circumstances (such as

advertisement, shipment), /// EBEMNuSEAFPENARUNREMEZR (5. ¥R) NEEMN,;

The Court found therefore that : an “hybrid”marketplace such as Amazon can be found liable under Article
9(2) when the normally (reasonably) informed and reasonably observant user of an online marketplace has
the impression that the operator of online marketplace is the one who sells, in its own name and on its own
behalf, the goods in question. /// ABREILGIARE: IBREREInGHIFRoRFE 2, £F (BERIENBE
LD%E%EI’J) BEAFASTSHE RS EEFeEEEREEHE Y ERm, BETaxEiTa
NHB AT,




IV DECISION OF THE COURT: FACTUAL FINDINGS /// l4. ;EBRAIR: SBICIATE

The Court added that the overall assessment of the relevant circumstances, including user’s perception, is based in
particular: /// i ZBei—21EH, MEXER (AFPIANEF) RNRWNHGEARETLATILGE:

* On the way in which the advertisements are presented and, /// I SEMAT;

* On the level of integration of the services surrounding the sale. /// B XIRESBEEEN—ERE.

It then held that the following was relevant in this regard to assess if the user might have the impression that the

marketplace is using the brand: /// iZfREREE, INERAFP RS AT RAEB L EEEERE

, HEHXEXLEE:

* The fact that the platforms uses a uniform method of presenting the offers published on its website, displaying at the
same time its own advertisements and those of third-party sellers, /// SEFEBRHEEARERAEDRRIESE, HE
BERE=SER &;

* The fact that it places its own logo on the advertisements of third-party sellers, /// SERFNMREE=FBZ] 5L
&7,

* That fact that it offers additional services to those third-party sellers in connection with the marketing of their goods
such as the storing and shipping of their goods. /// ¥R AE = EIZEHEMEEEXNIGERS, NGH.
him.




IV DECISION OF COURT: A SURPRISE ? /// M. ;ZBRAIR: SF2ZIM?

* Departed from the Opinion of the General Advocate. Which had considered that CJEU should
answer the referring questions in the negative. /// &t FIRAB FEREE Ao ESBEBRIEN (£
FEINA, RBEREMEHEEAIR) .

* It will be the referring national courts to decide whether the online marketplace is using the
Louboutin TM in its own commercial communication, looking at the user’s perception and their
necessary impression, for there to be a finding of infringement. /// 3k, BHEEAEZENE
s R e e ENPER TR ASHITRIER. ARNEEESRNAK
BRELHEMAE, MNEEFEFESITHHI T,

- TO BE CONTINUED NO SPOILER ALERT /// R=HEE GRBELE)
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