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The copyright issues related to short video platforms
are as follows:

1. Copyright issues involved are concentrated

2. Many issues are controversial

3. Judicial practice is active
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AFAFNRK? SRWIFE (Mo =EMuh) BEXE)?
Why is it more controversial? What is the difference with long video platforms (video sharing sites)?

f8[E] Similarities:
1.FAFERZEA (UGC) User-generated content (UGC)
2 MBS EMBIRSIRMEE All online platforms are network service providers

A~[=] Differences:

1.0 {4 Video fragmentation

2.BENWBREJRIEE K Infringing videos are very large in volume

3.8 IsES:. sS EE Infringing videos are continuously and dynamically uploaded

4 SR (FEEENISIE AR ASEEERE Algorithmic recommendation makes infringing videos spread more
quickly and widely

53 ABRA s E_RECIERYIER, BINFAIMYEERE SEZ: Infringing videos may have secondary creation, which
makes it more difficult to identify.



XL R HAYEIRR Questions raised by these new developments:
1. INEREEMNZEEIZRT T Are existing legal rules obsolete?

(i) 5611955%%: “@H—yEiEiE” (EXEMN) Article 1195 of the Civil Code: "Notification - Necessary Measures" (safe haven rule)

I8 R PRI R AR ERSS SEIERAUT AR, R ABEBRINEIRSS IRILE R, Fik, WriitEsoEZE. BN A ENAWISIEHERNF ANELEBER.

If a network user uses network services to commit an infringement, the right holder has the right to notify the network service provider to take necessary measures
such as deletion, blocking and delinking. The notification shall include prima facie evidence of what constitutes infringement and the actual identity information of the
right holder.

MRS IRMUEETIENE, NINRITZEREEEXNERR, FRIEARENAIISIHEIIIRSS KRB EIEE, RNATREWERIER, XHRIERT KEBnSizMEH
PRI,

After receiving the notice, the network service provider shall promptly forward the notice to the relevant network users, and take the necessary measures according
to the preliminary evidence of infringement and the type of service; if it fails to take the necessary measures in a timely manner, it shall bear joint and several liabilities
with the network users for the expansion of the damage.

XA ABRERERIERA MRS B E MRS RHEIRER, NIRBENFE, ZRBEAER, KRENE.

Where the right holder causes damage to the network user or network service provider due to the wrong notification, the right holder shall bear the tort liability. If
the law provides otherwise, such provisions shall prevail.

(EiZER) 11975%: "EEA. RIAMl——@EEEhE" #IN (L0RRn)

Article 1197 of the Civil Code: "Knowing, Should Know - Necessary Measures" Rule (Red Flag Rule)

RIZRARSS IRAEE FNEEE N S ANENEAFA AEMNERSEEMARENG, RAREWEEBIER, SZNEAFRBETRE.
Where a network service provider knows or should know that a network user infringes on the civil rights and interests of others by using its network

service, and fails to take necessary measures, it shall be jointly and severally liable with the network user.



ERARZR (XTFHEESERMEEERRFUDEMHEREEETHENE)

Provisions of the Supreme People's Court on Several Issues Concerning the Application of Law to the Trial of Civil Disputes on Infringement of the Right to Information
Network Dissemination

B FEEN HREN

Article 7: Aiding and Abetting Infringement

F)\&: TESEPANA, FAAEEMHEENS; BRNGE. SRUERNAELILIIEN, FEEGTE

Article 8: Fault includes knowing and should know; not having the obligation to take the initiative to examine; having taken reasonable and effective
measures but still having difficulty in discovering the infringement, and not being at fault.

BNFE: NMARFIMEZER

Article 9: factors defining ‘should know’

B WEMERSIREBRSHIHTHES, BUERRE, BTN

Article 10: Popular movie and TV works recommendation lists, etc., and such lists can be obtained directly, falls into the range of ‘should know’ .
FH—%: ERBREEFTNEN, AEREIENS

Article 11: A higher duty of care is owed if one directly obtains economic benefits

BT5FK: EREETEIRSSIRME RANRIH T

Article 12: Judgment and knowledge that should be known by Information Storage Space Service Providers

BT=5F WEIBHIERREGENE, e

Article 13: Failure to take measures after receiving notification constitutes having the knowledge

2IEHRIBR T, MAAEEIU T AR EE?

2. How to determine the legal responsibility of short video platforms under new circumstances?



Judicial Practice and Academic Discussion on Copyright Liability of Short
Video Platforms

1 SSE S IRINEIEN B EE KR RFEARTE

MEZSIN AR Controversial issues:

1. KAEFRENEE 7 MEIRSSERITT A TER?

1. Does algorithmic recommendation change the nature of the behavior of the network service provider?

2. BHIEFREFATRIZFEPRR" HE ", EENZRLEREMAEEREENS?

2. Whether algorithmic recommendation is equivalent to "recommendation” in the judicial interpretation, and whether the
duty of care of short video platforms should be increased accordingly?

3 ENEFITAERENINF & N S FEFEENAR?

3. How to determine in the case that the short video platform should know the existence of infringing videos?

4. 2EIH=E. TiEiENE?

4. Whether interception and filtering measures are supported?

5 AMIAE ZIREHWER R EHWERF XS T HIERABTE e RER A8 m?

5. How to recognize the existence of secondary creations and what is the impact of the existence of secondary creations on
determining the liability of the short video platform?

61T LA,

6. Behavioral injunctions.

7 IREBEERE,

7. The issue of damages.



Judicial Practice and Academic Discussion on Copyright Liability of Short
Video Platforms

1 SSE S IRINEIEN B EE KR RFEARTE

1. BiEEEREENE 7 MEIRSERTTHIER?
1. Does algorithmic recommendation change the nature of the behavior of ISPs?
EEHE T, MBIRSEIITH The behavior of ISPs under algorithmic recommendation:

(1) ERFEZERS

Information storage space services | EAEHIEGESEENEARARMNEZHIPET
Ny " Precise presentation of different works on
2) &% P |

(2) Hiznz the homepage of different web users
Algorithmic recommendation

= 78N1518 Academic discussion:
(1) {EfGRFEMIT /0 Behaviors of making works available

(2) MZ&IREZ1T Behaviors of network service



RS SR SRR REZE R R F AT

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

INNBEFERRHITAMAR: The view that it belongs to the behavior of making works available:

BEEINA: RS |IRAEFEFFENRSEM, NEMEE LR, FanRSEMMERR MERSRME ZREEA ERAREME " "MNEFRAMA
B, BZEETEaehiET ERNERMERSREENAS, REAMRBEENMASY. EeE, SE@RESFEIr i HBHXRNEATRMHE" .

Some scholars believe that "this leads to the service positioning of the algorithmic recommendation platform, which, to some extent, has developed
from the traditional 'network service provider' to ‘information content publisher. From the perspective of user perception, the algorithmic
recommendation platform has been detached from the traditional role of information network service provider, and transformed into a network

content provider that 'actively’ pushes according to its personal preferences, label settings, topic popularity and other indicators ".

BEENA: NRSFEFRARABFPRE{(ERIYTA, BFICP (BERAMARIRSR)  NRRENFATIHESEERNGTA, FeEA "BREEFEN" , NIER
(RiZE) F—F—BNTHuFMmIF—F—aEATthEZEE—T BTt

While other scholars believe that: the use of algorithmic recommendation technology to provide users with works, belongs to the ICP (Internet Content

Service Provider), therefore without the permission of the right holder consititutes direct infringement of rights, and "safe haven principle" can not be

applied. The applicable articles from the Civil Code is Article 1194 rather than Articles 1195 to 1197.

BEEINA: SFEFSHTEEAGRETL, HRARARRESTEASEATRNESREST—5.
Still some scholars believe that algorithmic recommendation has led to a change in the role of the platform, from a purely technical service to a

combination of technical and content distribution services.



1 RIS S RN E IR REE R FARITIE

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

INHETMEIRSITHBIMAE: The view that it belongs to network service behavior:

BFHICR: "FoBIEZREERPEEN, RAEERBTHARMEE, MIEREHMHEAS. FrEBAEF
(BEZHRENNASHEHA) DAREZEHETAFAEELEEFEERN (B "BRERRE" RXHEEUGC) |
FiEEEHSBIEEaiAeMEERHAEZRSEREERMERAR, EXENARKBRRHENAPEF
S LETERERENEMEE, BUATaRE "BRER" TS eRPEEEXxEmiEHE. -

Some scholars argue: "What the platform pushes to a particular user through the algorithm is only a link to a
certain content material, but not the content material itself. All content materials (including content materials
suspected of infringement) are still uploaded to the platform by a user on his/her own (referred to as "user-
generated content”, abbreviated as UGC), and the algorithmic recommendation does not change the role of the
platform from an indirect linking services provider to direct content provider, and the only change is that a
search link of a product on the platform is previously done by an individual user, and now it s pushed to specific

users according to the "algorithm portrait “



1 RIS S RN E IR REE R FARITIE

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

A%l IREBREAEFAT A ERIREMT/RSFIG

Judicial practice: no cases identifying algorithmic recommendations as acts of making works available
NP RARZEE (2022) #i01RZ10023SRESEFAIRE:

Hangzhou Intermediate People's Court (2022) Zhejiang 01 Civil Final No. 10023 Civil Judgment:

"BEHFRSRHEENE T RAINSIRSIEME, REMEERNRAKRMIZARIFENSIRSIEMEE, MERARAMNABE, SiEiEE
RSREHEEETEERHERERE. HiF. £k, #EF, BENSHAR, NERieHNAERH, EEREAEEFRTBENKEENREEE, &
AREENERU—EIFRIFZUREERR, EAEFRSRHEFAEEEHAIRMAR, (EREBNELESNEEEH 7 HBRRYLESE,
MEREFIRSIREE RHBAMBRSREE.

"Algorithmic recommendation service providers are different from general network service providers, is accompanied by the
development of Internet technology and the formation of a new type of network service providers, with the technology from the
technical point of view, algorithmic recommendation service providers based on algorithms for information indexing, sorting,
generating, recommending, and then presenting to the user; from the point of view of the theory of information, the
recommendation algorithms significantly reduce the huge amount of network information confusion, the user needs information in
a certain order of the form provided to the user, algorithmic recommendation service provider as a disseminator does not
provide content, but its use of algorithms to make the network information has a clearer structure, so the algorithmic

recommendation service provider is a new type of network service provider."



RS S RIS R RIEZE R R F AT S
Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

BN ESCERAIEZE RIS AE N AT The judicial practice is more in line with the law and jurisprudence:
Ia1EHE Criteria for recognizing the act of making works available - Initial dissemination

1R T ARPAERE
EeAREER (XTHEEESERNBEENRFUL ZMERFEETIEAINE)
Rules on Several Issues Concerning the Application of Law to the Trial of Civil Disputes on Infringement of the Right of Online Dissemination by the

Supreme People's Court

BE=K
/
Article 3 Network users and network service providers shall, without authorization, make available works, performances and audio-visual recordings of

AR, WMERSREEREZTE, B EENEBEHNFIAZEEENBEEN R, TE. RERGHR, BREE. TEENSENEN, ARESR

R AR E SR MSE BT,
which the right holder enjoys the right of online dissemination, and the people's court shall determine that such act constitutes infringement of the right of
NIRBEMBTEN NI ERIRS BRI LA T, X

online dissemination, unless otherwise provided by laws or administrative regulations.
B HERIMEIRS . REAZNHHENBAXHSZEREHELT, BiFm. £E. RERGIRETERNES, £
BEEEMSTEREN, ARERM=ZIAEESLH 7 BIstERIRHT/I.
Where a work, performance, sound and video recording is placed in online by uploading it to a network server, setting up a shared file or utilizing file-

sharing software to enable the public to obtain it by downloading, browsing or otherwise at a time and place of one's choice, the people's court shall regard it

as the act of making it available as stipulated in the preceding paragraph.

AR —— (SRR R

2 BiEHEFT
2. The role of algorithmic recommendation behavior - the change of information delivery method

R ERIRRAA., RS EEAR R

3. The positive significance of algorithmic recommendation - reducing the cost of information search and improving the efficiency of Internet use.

3. BEHEF T HRTIRREN



RS SR SRR REZE R R F AT

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

2BZEEAERTAEMERN" EF ', EERZIBHIESENSAESINEENXSS? Is algorithmic recommendation equivalent to "recommendation” in the judicial
interpretation, and should the duty of care of short video platforms be increased accordingly?
BEARZR (FTHEEEEENBIEBNEEUHRNBERAEETRAIME) Provisions on Several Issues Concerning the Application of Law to the Trial of Civil Disputes
Involving Infringement of the Right of Online Dissemination by the Supreme People's Court
BN ARZEENSRENSAPREEENEEENNEARSIESHE, SEERIUATER, INEMBIRSRAEZEIIRE:

Article 9 The people's court shall, based on whether the specific facts of the network user's infringement of the right to online dissemination are obvious or not, and taking into
account the following factors, determine whether the network service provider constitutes should know:

(—) ETNBIRFEHERERSAOMER. DURESIRENTEE)N, NEEEHNEERERI8E

(D) 1EREREm. RE. RERGHRAEE. NBERENERNBEEE;

(2) MERSIRHEERSENIHER. TR, REFREEMET7IER. RE. B0 #EFF

(FO) MIBERSS RS RETRRE T T RN S IR E,

(1) MBERSIRME RDREEEEFREESIERN M XHERAER FH SRR ;

(7%) MEIRFBREE RS IIE—NERFPNESERITARE T HNAISERENE;

(t) EftEXEE.
(i) The ability that the network service provider should have manage the information based on the nature and manner of the services provided by the network service provider and
the extent of its likelihood of triggering infringement;
(i) The type and popularity of the disseminated works, performances, sound and video recordings and the obviousness of the infringing information;
(iii) Whether the network service provider has taken the initiative in selecting, editing, modifying and recommending the works, performances and sound and video
recordings;
(d) Whether the network service provider has actively taken reasonable measures to prevent infringement;
(v) Whether the network service provider has set up a convenient program to receive infringement notices and respond to the infringement notices in a timely and reasonable
manner;
(vi) Whether the network service provider has taken appropriate and reasonable measures against repeated infringement by the same network user;

(vii) Other relevant factors.



1 RIS S RN E IR REE R FARITIE

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

EeEARZER (XTHEREEENBEENREMHOEMERZFEETERINE)

FT5 MERSEHEERENSRSH, WMESRERFILRERESR. BFR. Fol. MmiriEEE.
AFRNFHNEHITHE, BEARTLUEENRT EEZA T, XEaEEEMSTUREN, ARZRTLUAER
RANM LSRR EERMEEEN.

Provisions on Several Issues Concerning the Application of Law to the Trial of Civil Disputes Involving
Infringement of the Right of Online Dissemination by the Supreme People's Court

Article 10 Where a network service provider, in providing network services, recommends
popular movie and television works by setting up popular lists, catalogs, indexes, descriptive
paragraphs, content profiles, etc., and where the public can directly obtain from its webpage by
downloading, browsing or otherwise, the people's court may regard as should have known that the

network user infringes on the right of information transmission through the network.



RS SR SRR REZE R R F AT

Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

FARIT1E Academic discussion :

BENA: BEEFRTEEARETN "#E | BIUITFaNARESTIENS.

Affirmative point of view: algorithmic recommendation belongs to the "recommendation” in the judicial interpretation, short video platform should improve the
duty of care.

BieFARN: "BEECAEHENSRSEHEFNRRELHTHE, BELFE—MIER, ABEEIHTHEA ZEEEFNELR, UREEESATESEELER LEERE
B, AENRIEEFEREME. il MERSEMEINFAEET XMERRUEHE, EERMNUMERERZHNEBAFRKE. R—{ThCENE T ERMERSRIEEPR. #EifA
&, SNEEENSHRENSBIEATARETRIEEARE. B/t BEEFENER, EENFIARNRLETESZRENEHENNEZS, RIBRRIEHIEE, MNERS
REEHE 7 X—XEE, HEHAZREENMRRATOERXMXG, BREAMEEERIREN, BEBNZEREIERXFIXEG, it MEIRSRHERINEEHEFIEIN T AP,
W FEXRE, BUS TR ERIRTH, RN T EXEUFDE, RIENFINSHE-SNEREE, [[HESEPRE—RAESHIENSEMGAENEEN. Sk, 3005,
RIS HEFRIMEIRSS IR EREIRTEE N BLMERRRRA “SUAR" , EXNFEZEFTASIEMEIRISEAM SR —RIE N EE N SIREERNEIARTHIRE.
Some commentators believe that: "the essence of algorithmic recommendation is that network service providers use algorithms to recommend, while algorithms are
just a tool. Using algorithm to recommend is the essence of algorithm recommendation, so algorithmic recommendation is the same as human recommendation in
nature, and the difference is only about the means of recommendation. Therefore, network service providers actively use algorithms to expand the dissemination of
works, making infringing works more easily accessible to network users. This behavior has changed the neutral and passive role of traditional network service
providers, so their duty of care should be different instead of sticking to the standard of general rational person. In addition, the algorithm recommendation
infringes works, which makes the right holder's works disseminated with the risk of more easily infringed. And according to the theory of risk control, the network
service provider creates this risk, it should also take more active actions to eliminate this risk, and as the algorithm model is set up by the service provider, it should also
have the ability to eliminate this risk. Further, the network service provider adopts algorithmic recommendation to increase user loyalty, bringing huge internet traffic,
achieving commercial success, and earning huge commercial interests. Therefore, according to the basic jurisprudence of the matching rights and obligations, it is in
line with the jurisprudence and common sense to have the network service provider excercise a higher duty of care in the operation than the general public. To sum up,
this paper holds that the knowledge and ability of the network service provider adopting algorithmic recommendation is sufficient to be regarded as a
"professional”, and their knowledge of the infringement risk caused by the algorithm recommendation should be measured with a higher standard of

professionals than that of the normal rational person's duty of care standard.
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Judicial Practice and Academic Discussion on Copyright Liability of Short Video Platforms

BEUR: BEEEARTEIEERETN HE" | TeRELRSERNS.

Negative view: Algorithmic recommendation does not belong to "recommendation” in the judicial interpretation, and the duty of care cannot be increased accordingly.

BEEAN: "BEEEX" TRERT SMNUERE2012" Ry "EaiwE" 5 "REFR" FHYMEEESAFTA. BA EREERE2012" PRIANMTRIRIT A, BT MERSRIEEEEN
i EDiS R HERNABHMEZRFRREEREMASERAREXNTH, REAFENSA—E. ERXMAFENSE—Y, 7EETMERSRUEFESHENHENSE. M "BiiEx" HsEiTHhNEE
MEEHRAEYE, BV FoRPUSRIEEREAE, BERAMAEZHAT, X7 REASHIFREEWRERR, EERERMERSIREEFRGNBFENATRBEIAE=A, B=ARTERE
EFHCRFmEEHEREAS.
Some commentators believe that "algorithmic pushing” cannot be equated with "active editing" or "setting up popular lists" in the "Interpretation of the Right to Online Network 2012". This is
because the positive behavior in the "Interpretation of the Right to Online Network 2012" is regarded as the active behavior that should be known, which belongs to the behavior of network
service providers purposefully helping its users suspected upload infringing content to push to other unspecified users of the platform, and it has the openness and uniformity. It is
this openness and uniformity that highlights the subjective intention of the network service providers to help infringement. The "algorithmic push” in operation is personalized and private,
each platform user harvested different push content, and do not actively disclose to others, which in addition to indicating that the content is screened by the machine according to the
objective criteria, but also means that the network service provider did not provide the machine screened content to any third party, the third party may only obtain differentiated
content pushed based on their own preferences.

MRNERSRUEBREDENEEEXMNAS, RPHESHENMNEEEELEN, BESFRXE. NBERENEENPEEESFEEER, HIAEMSBRSREENEMIE, AmuEiFng,

"HEEE" PREVENSEMEENEMLE, TZIRATREN, BRNAFLEAINSS, X—HHERETSEMERFIREFEFREIEADR, 5—HEHISERATHREEERBEL, XFRTFFIRNSAIN

BEAHE, DREMATEELDEENEINNGRE, REBEEAERFZ a3 R R AP iRFIA SR AT, AR EZENRERTEMMIANEE, BREFERTERIARENERI D MLEIR
SIRIEEREMITE,
If the network service provider has the ability to adjust the pushed content in real time, it means that it has the corresponding information management ability, and then
combined with the type of work, popularity and the obviousness of the infringing information and other considerations, it can be recognized that the network service
provider’s subjective fault. However, as mentioned above, the "algorithmic push” is based on automatic machine screening, and there is no human involvement in the
implementation of this technology. This is on the one hand, due to the vast number of network users' preferences are changing at any time, on the other hand, the source of
specific content is also changing. This preference and the double uncertainty of the content is the reason why human recommendation can not be effectively realized, only algorithmic
programs can effectively cope with the constant changes on both the user and the content side. Since the algorithm is implemented without the existence of specific behaviors, it also

means that the results of the algorithm cannot simply be regarded as the subjective fault of the network service provider.
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CIIESSiEE

IEEmEERARIERE (2018) HO108K#1494215 (FEEIR) ERERSHIRS:

" FRAREAFPRUIAMUIREREFEZRRS, MERMHRM TERREFERS. PEENEIIN T EEERE, RRPREMTHS LiAMMIRSHE
FERNER. FHAEUERSIHS RIS AP ER BN ESMERREE SR INER, thhBSRN T EZSHNiRENHInRRINBFHE.
ERFBONE, FRARNEISCHNESRHRS EFESREEMUEEEE. I XEREFEE. MEERERRRNHNE. FRATERNESME. FmS5Hk
BEARNXEAFIN LRER, FRARNSARATEEE. (URHEREFHZEESHEMEESEELL, BRNBRNERRTHIGEESNEENS.

Judicial Practice:

Beijing Haidian District People's Court (2018) Beijing 0108 Civil First Instance 49421 Civil Judgment in the Infringement Case of " Story of Yanxi Palace":

"ByteDance provides users with not just information storage space services, but also provides information flow recommendation services at the
same time. The wide spread of the short video involved in the infringement is the result of the combination of the user's infringement and the above two
services. With its service characteristics and technical advantages, ByteDance helps users get more exposure and attention efficiently on the mobile
Internet, but also obtains more traffic and market competitive advantages for itself. However, it should not be ignored that ByteDance's more
advanced and efficient services also have the risk of improving the efficiency of infringement communication, expanding the scope of infringement
communication, and aggravating the consequences of infringement communication. Because of the above situation of obtaining more advantages,
benefits and bringing greater infringement risks, ByteDance should have a higher duty of care for users' infringement behavior compared with other

operators who do not use algorithm recommendation and only provide information storage space services. "
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MR ARIERE (2022) #i01RLE10023SEREHIRTE:
Hangzhou Intermediate People's Court (2022) Zhejiang 01 Civil Final 10023 Civil Judgment:

"BIERARBEARRPUR, BFENEEEERANRIT. BERESMEVNNENEER, EFATUMNEERERETHER, SFaNMUBEREEFRANTANTBRITA,
BT A LAEE B AR RS .
"Although the algorithm technology itself is neutral, the design and deployment of the algorithm recommendation technology of the platform contains values and
subjective intentions, and the results of the operation of the recommendation algorithm can be basically predicted, so the platform not only intervenes in user behavior

through the algorithm recommendation technology, but also gains benefits through the algorithm recommendation technology. ”

BT —RIMNERSEEE, HUBEFeBEEEZHTATHIZAWBITE, —AHREEFFR7EEHSTENES, FFaSMHURATIESRIRSHIFRI N, B4RE
STFRE—ENEEEERN, B—HhE, BEEEa—FEEE L KEIREEETEE, 1BINTERRE, BFESRIEILERNREHRG—ENEFHHE, FeENE=ZRA
TR FABE—ERNEENSS, USERHFaSINAARFZYE, BEit, MAMEIESHEEXNS. FEEHIIR, FaFENRIETREESHIRENS, AFAEREFaUAR
FHEBXS, FEMNAREZRANERNNSFHFERNESERESN, FESETEREEEEANRBIIGENZPRESH.

Compared with the general network service providers, similar to the Tik Tok platform through the algorithm of content sharing video platform, on the one hand, the
algorithm recommendation embodies the will of the algorithm designer, and it is the way of platform to have personalized content and customized services, and the
current platform also has a certain degree of information management capabilities. On the other hand, the algorithm recommendation expands the scope of
dissemination of the infringed video, increasing the risk of infringement, and the platform can obtain traffic and gain certain economic benefits. Therefore, the
platform should assume certain obligations of care while enjoy the technical dividends to balance the interests between the platform and the right holders. And the
platform should assume a higher obligation of care. It should be noted that the platform needs to assume a higher duty of care for the operation of the algorithm
does not mean that the platform is bound to elevate the duty of care, as the platform's control over different algorithmic systems and other aspects affect the way

it assumes responsibility, and the platform’s responsibility needs to be specifically analyzed in individual cases according to the specific functions of the
algorithmic technology."
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BRME—PRARIZER (2023) @01RMN712SRFFIRE:
Chonggqing first intermediate people's court (2023) YUO1 Civil First Instance 72 Civil Judgment:

"MEIHERER, WERFRHRATHERRUEERANIARER KR, BRSNS R. KREFKE. PSS, BT 2FaRMns REHEE
MEFRER, IR RE T FaRSEEPTINEISEERE, TMEANGBIENNEENEENS, XEMEATE. BENEWERE, WERFR
RNENEERATIREEGIIEREN. DREFIFLE, ERERFRRATEZEIRANANASEESNEERNMN, BReAEM LI EZ=WaEn L
HEANREFENBERIIBNEE NSHIRARETRE, WERFRRATEFETIHLRERRANZNREHE, NERLEFSERSHIEXTEEEUS
FUEFITRBIIT ARNAENIIESNSHER, BMEFE—EXS, THESEMWAFERR,

"The existing evidence shows that the dissemination technology used by Kuaishou Technology. And from the technical perspective the
relevant video classification, keyword association, hot search, hot mark and other functions, objectively realizing the targeted
recommendation of differnt types of videos across the whole platform. This technical method, on one hand, enables the platform to
precisely disseminate massively about the infringing video; on the other, makes the platform to carry appropriate duty of care, which is
more in line with the business ethics of fairness and honesty. Kuaishou Technology 's dissemination technology features video aggregation
and classification, which makes it easier for Kuaishou Technology to recognize and manage the massive infringing videos on the platform
through technology, i.e., no matter subjectively or objectively, it s possible to provide technical guarantee to carry out the duty of care for the
massive infringing videos on the entire platform. The overall use of such dissemination technology on the platform of the Defendant Kuaishou
Technology falls in the scope of the provisions of shuold have known and duty of care for the platform’s behavior of recommending

video content in various forms, even there is a certain difference, it also has an impact on the subjective knowledge of the platform.”
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AN G ERE(2021) R 73 REZ42955 REFIRP:
Beijing Intellectual Property Court (2021) Beijing 73 civil final 4295 civil judgment:

"B AT DFREBEF T ARFEETHIE RS, BRATI., BARINA, B TN DAREEFTA, L LEEBARRETE
BEEFRS, —EREELIFERSEMNUEREE. ¥ XEEFEENME, FERtEAERSRETEZSNRSNHHRFNBESF R, HiE
RXFFEFPIRIGHGEESIIEENS. B TR RASENTENEENS, M—FEFIANZ XA EFERAIRZE FFFI FERZS
RSEEEEMBEENE LT, RRIMER. Fig. RSy En, BaRMBEONSTE, WAEEIREN, HTAS, ABRTLEA. -
"Lizhi Inc appealed that its recommendation behavior was due to the algorithmic recommendation that came with the platform,
which was technologically neutral. However, this court believes that the above algorithmic recommendation behavior of Lizhi
Branch Company, in fact, is to provide users with information stream recommendation services, and to a certain extent, there
is a risk of improving the efficiency of infringement dissemination, expanding the scope of infringement. And it obtains more
traffic and market competition advantage and other benefits, therfore it should have a higher duty of care for users'
infringements. However, Lizhi Inc failed to exercise reasonable care and management obligations in this regard. Therefore, the
Court of first instance held that Lizhi Inc did not take necessary measures such as deleting, blocking, disconnecting links, or
providing technical support when it should have known that network users infringed on the right of online transmission by using

network services, which constituted aiding infringement, and was affirmed by this Court."
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FERHRFRGARR(2023)iF 73 R&287E RE AP Shanghai Intellectual Property Court (2023) Shanghai 73 Civil Final 287 Civil Judgment:

BEEERATFALES, AaESEEFERANERMIAEENERSRUESEEERENNES, #MERMAGEIHEERSERINGERNGEE, TAREESEEEFRSTERIEN, MARIEEMBRSRME
MFBZABHEFE, HMXNZABEEIEEENRELFIE.

Algorithm recommendation is different from manual recommendation. The improvement of information management ability of network service providers cannot be
presumed due to the use of algorithm recommendation technology, thus requiring proactive measures to prevent infringement of all recommended content. Nor can it be
presumed that network service providers are aware of the existence of such content due to the infringement of algorithm recommended content. And then make a judgment
on whether the content is likely to infringe.

HR, BEEERARSHIF—HAE, TJUBNSHAMBIANTE. BAFTERRBEEHEFRANMNERS RUBERARAZVRLRBENAEITHEE, LEaNFTRARESINSSEENSSET
RAFBHEEEEIT, (BRAFXEFRANMEESRUSNMNSERSEEZ,. HMEEEEE, ESERIEFERRCESIZEENENEZNEM L, RESEEEERAREATFFERSSERENRISASIEER,
MIEIRSSIRILENIRSHRAYEENSS, R ERIfTAMEEYSIES, SNERIVE TSNS RIS,

Of course, the algorithmic recommendation technology itself is not static. It can and should be constantly improved. Although network service providers using algorithm
recommendation technology are not required to take corresponding infringement prevention measures at the beginning of the adoption of technology, in order to avoid imposing too
high legal obligations on the development of new technology resulting in substantial negative evaluation of the technology itself, network service providers using algorithm
recommendation technology should still regularly review and evaluate the algorithm model. On the basis of the fact that a particular algorithmic recommendation system has
already triggered copyright infringement, especially when the algorithmic recommendation technology is used to push the content with high risk of copyright infringement,
the network service provider should increase the corresponding duty of care, adopt technically feasible model correction methods, or take other reasonable measures to
prevent infringement.

PRFAESKFZRHEFSEABRTZEFAT SHEINEREZRNEI—ERM, TRHEET OFARBEEREFRAHTMUEEIBAESEHF, ALIEHERER EIRASZERAERFEFERSE(ERSURE
ABEREX, ETULEEE, FRRFEAELRFARRISHESEEEDHEMNEENS.

The appellant claimed that this is the first case in which its platform was sued to the court for alleged copyright infringement due to big data algorithmic recommendation, and
the evidence in the case showed that the appellant used the algorithmic recommendation technology to carry out personalized push and generic list sorting, and there was no evidence
showing that the appellant used the technology to push the content with higher risk of copyright infringement, and based on the above considerations, this case could not
find that the appellant had not fulfilled the duty of care corresponding to its information management ability. Based on the above considerations, it cannot be concluded that
the appellant failed to fulfill its duty of care corresponding to its information management ability.
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4. 2EEZIFEE,. iElEE? Are interception and filtering measures supported?

ZFAR1H1E Academic Discussion:

St HEAR Supporting viewpoints :

BEHICR: "MERINATLREARHE, BEERNENATR LD U ER R RN, NEZEBINBLRAR DX —RARGEREE. EFENESEEX—NR
W, 5|SMERBESEFNASEERZSENRNASLIENE, BamRBFIELLEBFRMRERITA, XETEEFRAREMBIRIEEIOERAIAE, ISR LR
ERERIRIAA.

Based on some scholars, "Advances in online copyright content filtering technology will revolutionize the way copyright infringement is prevented. The network safe
harbor rule has become a legal obstacle to fully utilizing this technology. The copyright law should appropriately amend this rule to guide ISPs to cooperate with
copyright owners to establish a reasonable copyright content filtering mechanism to automatically identify and block users' copyright infringement. This will save the
cost for copyright owners to monitor the network and send infringement notices, and also reduce the cost for ISPs to deal with infringement notices."

BFEICR: REGIUISELLRTIE,; MERFEHENSHRETEXRZN, MERSFEHARAGENRETEXRTW, TEFRTEEEFRAK, BRI AL EEX
KOSTHaRL 78K, XERBEER. TREBINTSEM. 55, (RiEE) 511954, 11978&0ENE "VERIE" | RREFTRBIEMAS, BRIk, Rk, BrEsss, #
KRABRI=E. TiBAYoI

Some scholars have discussed that: the phenomenon of infringement is still relatively serious in China; the identity of network service providers has changed
dramatically; the technological capability of network service provision has changed dramatically, especially utilizing algorithmic recommendation technology; and the
way short videos are utilized has constituted a substitute for long videos. This is the social basis for interception and filtering measures. In addition, Articles 1195 and
1197 of the Civil Code provide for "necessary measures" without limiting the specific means to be taken, and do not exclude interception and filtering, except for
deletion, blocking and disconnection.

RIFWAL Opposing viewpoints:

IREIRENGE, TR MNERSEBARNAER, ZMZAN, MEEFESIFIAREGRE, B, SIRSBEAENASERNRSIEER, RATE, RARLAET,
There is no legal basis; the filtering mechanism is a spontaneous measure taken by ISPs, which is a private rule and requires cooperation with right holders; mandatory

interception and filtering will hinder the dissemination of non-infringing content and freedom of expression; the cost is too high; and it is not technically feasible.
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CIESNis

BEERMHE—PRARZEE (2021) 8101 K4J401 SREFHRS:

" IRERABENETRAREMENRRE, NSFaERBRAE A, FRMER, MRk, ERFraEELIMTiEi=g et Fu A thAER
2. FaMRRENITASERIMBAEEMNEEFEREDREHITENGE, BERNAANDTERR, USRSV ELRE, WFEEREIN
57, MEESRAUERMER. B, EIFFEETEIRNBERRE, WERIRESUSE, RNSEREARRTIiE=-EFEEHERDREHITIEN
iald, "
Judicial Practice:

Chongqing First Intermediate People's Court (2021) Yu 01 Civil First Instance 401 Civil Judgment:

" The technical capacity of governance develops accordingly based on technological development, and should match the
technical capacity of platform communication. Measures such as filtering and interception beyond traditional deletion, blocking,
and broken links are neither inevitable nor taboo. The platform should adopt appropriate measures according to the
characteristics of the infringement behavior to try its best to quickly carry out the infringement governance to avoid serious
damage to the interests of the right holder, in order to meet the standard of timely necessity. For massive infringement, if the
platform cannot effectively manage the infringement in a timely manner by adopting traditional deletion, blocking and
disconnecting links, the platform shall adopt appropriate measures, including but not limited to filtering and blocking,

according to the characteristics of the infringement to try its best to manage the infringement in a timely manner.”
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KibHPRARZEET (2021) #HO1RM1037SREHES:
Changsha Intermediate People's Court (2021) Xiang 01 Civil First Instance 1037 Civil Ruling:

R B AKRISHRGENANE (FHRE) EERE. SRS ATIRIEEMIUS I SR 7 . RS ABRKEIRBSASIRIEN "B " F5
£, &6 (RiZl) F—F—BNTH%. F—FT BN TTREONE, A, WBRBAMFANEBRSREMEE, FRNUIXMEMIBTREMR. Fik. WEESE
iE5h, AT BELEERITANSELIREERROT K, WBREBSARDY "BERER" KN S8 XL EE AL =2,
Considering the fact that the Respondent should have known that " Eternal Jue Dust " was being aired after receiving the notification letter, that the
Respondent had gained revenue from the advertisements placed by the Respondent for the allegedly infringing video, that the Respondent had already
received high-frequency infringing "notifications” from the Claimant, and taking into account the provisions of Articles 1195 and 1197 of the Civil Code,
the Court held that the Respondent, as a network service provider, in addition to taking measures such as deleting, blocking and disconnecting the
infringing videos, in order to prevent the continuation of the infringing behavior and the expansion of the consequences of the infringement, the
"necessary measures" taken by the Respondent should also include the implementation of effective filtering and interception of the infringing videos.
RIEREHBARMH (Q020FHEREFERE) NE, HHRBARRNSAEEESIWBING, sesXHi=EIRRERA AT s =8, WRBAER G
AREREY “HFRENASR, EREE. BEEERABR” Bk, BEYST "ERHBRIEERY, BMEFELEMEFREH. RERILIEASRIA, NNE
AX" HIER, R, JiE. =EiaERAasthEi.
According to the Respondent's 2020 Tik Tok Safety Annual Report, the Respondent has the ability to intercept the offending video content in advance, and
is able to implement effective filtering and interception of the allegedly infringing videos. In other cases, the Respondent undertook to take measures to
"delete infringing videos, proactively review and filter, and block infringing videos", and achieved the effect that "infringing videos have been significantly
reduced, and even if there are a small number of infringing videos with inconspicuous locations that are not dealt with in a timely manner, the viewership

is not large". "Therefore, the filtering and blocking measures are enforceable.
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RESTPRARIER (2021) 1101 R#161395SREHIRF:

Chengdu Intermediate People's Court (2021) Sichuan 01 Civil First Instance 6139 Civil Judgment:

BRAtR)AE). BE(AER) A S EKERGUEN R A T REE XA Sk F & APPAIR &L (douyin.com)FRIERERIHEE ((LEPRINFFF) NI ERERMEBERENY
MR, FEREVEZUEIEDIE. =8P LEFMEREE ((FRPIRFFF) M EmEEMBERNEIIA, MEARBIA, EERHEFERIIRERRATRCHM TELE, 0L
ERGIBN AR 2B RINBBHEHE SRR APPHIEI SRS (douyin.com) HFABREAIHEE ((FEPRIGFF) MIMERESMNESEBMNETFEEM, RBASHLE, 5
Hb, FEIEMALABRBIFENIT AR NP EEEN ARV EEN, FEFRRARIEEMNPEIHENS, EREIFRAEDEENHF SN TELENERT, FEEXK
MIBMAR2BRNBBUEETIE. =8B LEMERES ((GEFRIREE) M EREEMEERENAR.

Tencent (Beijing) Company and Tencent (Chengdu) Company claimed that Weibo Shijie Technology should take effective measures to remove all
unauthorized videos infringing on the right of information network transmission of the audiovisual works of "The Romance of Tiger and Rose" from the Tik
Tok app and the website (douyin.com), and should take effective measures to filter and intercept the uploading and dissemination of videos infringing on
the right of information network transmission of the audiovisual works of "The Romance of Tiger and Rose" by the users. In this regard, the Court held that,
as the infringing videos have been taken offline by Weibo Shijie, objectively speaking, there is no factual basis for requesting Weibo Shijie to take
effective measures to remove all videos infringing on the right of information network dissemination of the audiovisual works of " The Romance
of Tiger and Rose " from the Tik Tok app and the website (douyin.com) without prior permission, and that there is no necessity to make a ruling
on this matter. In addition, the alleged infringing behavior of Weibo Shijie is essentially aiding infringement on the premise of direct infringement by
users, and the platform does not have the obligation to take the initiative to review beforehand. In the case that Weicast Vision has already taken
down the infringing videos, it is not appropriate to require Weibo Shijie to take effective measures to filter and block users from uploading and

disseminating videos infringing on the information network right of dissemination of the audiovisual work "Chen Pingping in Rumors".
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FIMPRARZER (2021) E02E#]22585KEHRB:

Qingdao Intermediate People's Court (2021) Lu 02 Civil First Instance 2258 Civil Judgment:

ATHWEEENIFKEITIE., =8ZFa3uarts LBPESEYFa LIETERENIA, Abull, REMZIRFAEREREERES
EEa¥a LNEEFBERLAHENS. BEEN N, WERSREHENTHNERA LERIRMGrFmKEENFEENNS, MEBRSREEER
BEBRANEL M AN 45 R P LR FRata R RS 7 REBRENN EETERIRE. IREMSEIRSIRIEEREEMNIRIBELHEENNSMES MR
FER, FEEEMERESRHESREENRSATHNEREENEED. EHERIRENNEE. MENRAKE, TIHSSLARNFIA. ML
APPSR REE IR R EEFEE.

Regarding whether the Defendant should take effective measures such as filtering and blocking to stop users from uploading
and disseminating infringing videos on the platform in question, the Court held that the Plaintiff's claim was essentially a request
for the Defendant to undertake a prior censorship obligation for the information on the Tik Tok platform. Normally, network
service providers do not have the obligation to take the initiative to examine the works uploaded to the website by network users,
and they should only take the responsibility to take necessary measures when they know or should know that the works uploaded
by network users constitute infringement. Determining whether the network service provider should assume the obligation of
prior censorship should be based on the specific circumstances of the case, taking into account factors such as the content of
the services provided by the network service provider and its ability to manage the information, the type and popularity of
the disseminated works, the level of existing technology, the characteristics of the industry, and the balance of interests

among the right holders, the network users and the network service provider.
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WEANBIRSERME, PEFoIIHERKEETEZVERM. AIMEIBIESMEAENETE BRI AMNARAFERISFEENATREERY
sk, ARBHITAIER. SIUMEN T RIRR, ARSEERNBREEASER, SSFAFrataEEaXdTimetRIInEEH
FYEBELMELERFIET. 2 REANMBISTIETS, TERFIA. FAREE. MNEAPHRERESH, RN FeLEFREIRMHEENX
55, AFITFERIEWEERIIRIRTE. (FmBUEEFIEEAMB SRR RE. KB, ERSEEKSEENIBNT LMRR. REREILEILEY
ZFSEREERNIBL. TEAMEFRESHERRIER T, FRNESERESRKINTIE. =8FHE3uEEHIEAPESEES LEEERE
BRI AERAF3ZH5.

The defendant is a network service provider, and the number of videos on the platform in question is very large quantity and mainly
short videos. To determine whether the short video constitutes infringement, the first step is to screen out the possibility of video
infringement through the corresponding technical means, and then manually review. Short videos are more complicated than
long videos in terms of reasonable use, and it is difficult for the defendant, as a platform operator, to make an accurate judgment
on whether the screened videos constitute infringement. The construction of a benign online video copyright ecology requires the
joint efforts of right holders, platform operators and network users, and if excessive censorship obligations are imposed on
platform operators, it will not be conducive to encouraging the enthusiasm of creators, the dissemination of works, and the
development of the Internet and the cultural industry. The court held that, considering defendant has removed the infringing video,
the plaintiff has no evidence to prove that the platform still has a large number of infringing video, and the audio-visual works have
passed the period of popularity, the Court does not support the plaintiff's request for the defendant to take effective measures

such as filtering and blocking to stop users from uploading and disseminating infringing videos on the platform involved.



FBERYA)RR Reflections:
Jig. EEAERRNIECEMEIENSG, BRHEENS?
Is the theoretical basis for filtering and interception measures a duty of care, or a duty of review?
IFTiE. EEEAEH TR NSHTEE?
Whether supporting filtering and interception is beyond the scope of the duty of care?

B ARZR (XTHEEEERNBERNREUHRMEREFEETIIEATNE)
Provisions on Several Issues Concerning the Application of Law to the Trial of Civil Disputes on Infringement of the Right of Online Dissemination by the
Supreme People's Court
BNF ARERNIRENESAFEEEENBERNNERSEIZERHE, SEFEBUTER, INEMBIRSRILE RSN
(—) BETHERZEHEZRHERSIMR. HURESRENATTEER/N, NERASEHERESAEED;
(F9) MEIRSSIRAE BBRIRKREN T FRPh RN SIRIENE;
Article 9 The people's court shall, based on whether the specific facts of the network user's infringement of the right to disseminate information
network are obvious or not, and taking into account the following factors, determine whether the network service provider constitutes should know:
(i) The ability to manage information that the network service provider should have based on the nature and way of providing the service and the
possibility of causing infringement;

(iv) Whether the network service provider has actively taken reasonable measures to prevent infringement;

=i abe ) EIAMERER ST REUTIE. =8daiEikiE? WIRE, EEEUEHEEICEIMNAREIENS, ARNEFEARIEAIFEENSS?
Can the above provision of the Supreme Court be used as a basis to support the adoption of filtering and blocking measures? If so, does it mean that

its theoretical basis is still the duty of care and does not impose a general duty of review?



FENRE—FSRENZIEEMES2BEN?
Future Outlook - Will the Jurisprudential Basis for Platform Liability Change?

FEEINBERIR. BIBTFERER. IARRRRASE, FaRENREEMEANEETNS
REBRENSS?
Taking into account the current situation of online infringement, the characteristics of short
video platforms, and the development of technology, will the legal basis of the platform's

responsibility evolve from a duty of care to a duty of review?

1 ERTRBARSIIRAEEE EFRAGNIE R FRM AN RS R SR RIESE TN SS?

Is there a duty of prior review of the list of works mentioned in the copyright owner's

infringement early warning letter even though the infringement has not actually occurred?

2. MBF BB N AN A gEEE—ARIERNSETRENSS?

Should and may online platforms assume a general duty of prior review?
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