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PRELIMINARY QUESTIONS:
RAISON D’ETRE AND CONCEPT
OF COLLECTIVE MANAGEMENT
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Raison d'étre of collective management

SHSENRE

Collective negotiation with users SHRH{TEMIRH
» Beaumarchais ; 1777; SACD

Professional forum; representation of authors’ interests&ik
itix; KFRIEEF=

» Balzac, Dumas, Victor Hugo, 1837, SGDL

Full collective management of rights iXfI&2pE(dESE
» Henrion, Parizot, Bourget, 1847-1850, SACEM

M. Ficsor, Harbin, 13 December 2023



Basic functions of collective management —

possible additional tasks
SR SEEEFRIIEE - TIReFERIFNIMESS

Negotiations with users on remuneration and other licensing

conditions SR EZEBRECENGEG
Setting and publishing tariffs 18 EFH&ZHEHEZE
Licensing uses {§ B

Monitoring uses B E{HRBIER

Enforcement of rights ${FI{RIE

Collection of remuneration USHUEREM
Distribution of remuneration EHREM

+ Promotion of (national) creativity E{& (E=R) tI&

+ Role in national cultural (and financial) policy ZEIZR3{t (RIR)
BERHRAIERYER

+ Social assistance for members A RIEHIEXTESTF

M. Ficsor, Harbin, 13 December 2023



Proliferation of rights managed collectively

SEENFIRIEE

Public performance right of authors of musical works & R{ERR{EE A
RIHEHN

Broadcasting right of authors of musical works & R{EGRIEE AN B
Authors’ musical ,mechanical” right {fEEBIE R “Hi"

Authors’ ,syncronization right” {E&=H) "B

Right of performers’ and producers of phonograms’ to a single equitable
remuneration concerning broadcasting and communication to the public
of phonograms published for commercial purposes N BERILRR
HREH BELETH R AT BEEIRIRIRENUNZE

Cable retransmission right B E{EHEIN

Satellite to cable rights BEZIH

M. Ficsor, Harbin, 13 December 2023 5



Proliferation of rights managed collectively

SESENFIREE

Interactive right of making available to the public in musical works and
such rights of performers (but possibility of individual exercise of rights)

SHMERMRAAREBIENINRRSARBLENF (BEREFNMAETE
1TELLRANF)

Reprographic reproduction right ReprographicEBE&HlI
Right to remuneration for private copying X FFABE S HIAIRENR
Resale rights (droit de suite) BYHEE  (droit de suite)

Authors’ and performers’ ,,residual” rights to remuneration after the

transfer of their rights to producers {ERiEIBEH A AZBIESIIES AR
HREMRY “FIFIN”

Use of orphan works #Il) L{Esa{EFH
Use out-of-commerce works ENVEAYMESREI(SE R

M. Ficsor, Harbin, 13 December 2023 6



WIPO BOOKS ON
COLLECTIVE MANAGEMENT

R~ RARKEEEBT
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The three editions of the WIPO book
R HR AR B K = A

; Copyright
and
Related Rights

by Dr. Mihdly FICSOR

1990: adopted by a WIPO Group of 2002: updated version of the 1990
Governmental Experts (101 pages) WIPO book (176 pages)
1990%F: WIPO HIFFERAFXMA (101I7) 20024F: 1990FhRBERIEFIAR
(176IR)

M. Ficsor, Harbin, 13 December 2023
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Collective
Mana ement of
n ht and

> mﬁte( |Rk|ghts 2022: Third edition (246 pages)
freely available on
WIPQO’s website
on the basis of Attribution 4.0
International (CC BY 4.0)
Creative Commons license
at

9 2022¢F: SB=KR (246m3)
Y = RIEE = 4.0 iR =i (cc BY 4.0)
AYHIE
RJ{EWIPORIk 52 Z23KEY

https://www.wipo.int/edocs/pub
docs/en/wipo-pub-855-22-en-
collective-management-of-
wiPo copyright-and-related-rights.pdf.
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Collective Managament
of

Copyright

and

Related Rights
Fourth Edition

RN B A XN T
RIS EE
b )17

by Dr. Mihdly Ficsor

WIPO

?

Is it time to begin preparing
immediately the fourth
edition?

MERT ZEFESMR TIE?

Or is it better to go online
and update it every year

or every month? (©)
Bk,
RIFNEIM L, SEXEHHITER?

?



VOLUNTARY, EXTENDED
AND MANDATORY COLLECTIVE
MANAGEMENT

HE, EREEaHESETER



Treaty obligations and
collective management

MEXSREWE

Article 36 of the Berne Convention ({BRR2£1) §365 ,

(1) Any country party to this Convention undertakes to adopt, in
accordance with its constitution, the measures necessary to ensure the

application of this Convention.

Z AL NI AER S ASRRERTE AN ER NG EIEEIARREREIZ 2.

(2) It is understood that, at the time a country becomes bound by this Convention, it will be

in a position under its domestic law to give effect to the provisions of this Convention.”

S—ERZANNR, ZENFERREENEERERZ2LIPRIFRR.

Similar provisions in other treaties on copyright and related rights.

HeBRRSAIERA I EFAISUSE.

Certain rights provided in the treaties can only be applied appropriately through collective

management.
1St EPANFERFIN LB SiER SRS E TR,

This is supposed to determine the attitude of governments concerning the establishment
(authorization/accreditation/registration), and the supervision of the operation, of CMOs.
ZFEERESEBRFXYCMOREEIZ (EI/IAE/Eic) RESMHEENSE.,

M. Ficsor, Harbin, 13 December 2023
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Voluntary collective management (1)
BIREHEE (1)

Principles in the Conclusions chapter of the 2002 WIPO book on CMOs:
tRIEWIPO2002FXCMORYE, HEEiCRETRIERIREN:

,(1) Collective management... of copyright and related rights is justified
where individual exercise of such rights — due to the number and other
circumstances of uses — is impossible or, at least, highly impracticable.”
MR FIER AN S EIRERE 2. B T EAHESE e R ER SEM AT ETEZFNF,
S EVRAEIFALT.

,(4) As regards the choice of rights owners between individual exercise and
collective management of rights, their freedom of association should be
respected. Collective management should not be made obligatory in
respect of exclusive rights which, under the international norms on the
protection of copyright and related rights, must not be restricted to a mere
right to remuneration, and, in the case of which individual exercise is
possible.”

ETFIMBEAEDC NTENASREASENF CBREE, NESHSHTAR. FAREEHERER
BRERER, RIBRSFIERNFIRPNERNEL, SERANMEIREAMNNEZERN, REATEER
%;R-FII\A?EE*R*UM%’E'FEQDEBM Ficsor, Harbin, 13 December 2023 14



Voluntary collective management (2)

HESFSE (2)

CMO Directive (Directive 2014/26/EU), Article 5(2):
CMOES (2014/26/EUIES) SE55F (2) :

Rightholders shall have the right to authorise a collective management
organisation of their choice to manage the rights, categories of rights or
types of works and other subject-matter of their choice, for the territories
of their choice, irrespective of the Member State of nationality, residence or
establishment of either the collective management organisation or the right
holder. Unless the collective management organisation has objectively
justified reasons to refuse management, it shall be obliged to manage such
rights, categories of rights or types of works and other subject-matter,
provided that their management falls within the scope of its activity.

B ABNEEEFRNASKPEIRAAETEENFA, NFIRBIEmAEERAEREFENHEE
i, BEEFERE, SEEEIRARFIENNINFIISEAMBNRAREERS, BEFRERTR. RE
FERSFENERARRNSEE, ZARENSEEZSFNF]. NS5 aEmsSEk B EikEE
BER. FRIE, ZEREEANENEESERERXFEHE,

M. Ficsor, Harbin, 13 December 2023 15



General provisions in EU Directives on mandatory
and extended collective management
X STEEFI IR SIE—RRIEIE

Recital (12) of the CMO Directive (Directive 2014/26/EU):
CMOIESEE (12) 5 (ERBE2014/2618<) (12) i%i8<,

,(12) This Directive, while applying to all collective management organisations, with
the exception of Title Ill, which applies only to collective management organisations
managing authors’ rights in musical works for online use on a multi-territorial basis,
does not interfere with arrangements concerning the management of rights in the
Member States such as individual management, the extended effect of an agreement
between a representative collective management organisation and a user, i.e.
extended collective licensing, mandatory collective management, legal
presumptions of representation and transfer of rights to collective management
organisations.”

ZIsCIEARTEEREEAR, 85 Il BRI, %RINERTESILENM FEB(FEE /R FRE
L(ERANRISENEIEAN, ZISSATERRERNNFIEERH, MMASE. AREARERERSHE
gﬁZI‘EﬂTdJ\iﬁiE’\JF‘ B0, Bl RS, EFISREEIR. ZRIEEIRRAR RSN EIEAEELE

M. Ficsor, Harbin, 13 December 2023 16



Mandatory collective management (1)

EBISRAEIE (1)

= |In the case of mere rights to remuneration, mandatory collective
management is a normal way of exercising rights (there is no need for
authorization, just the remuneration is to be collected and distributed).

FMERSEIRENNMS, EFESMEEETERFINESER (TFEEN, R
RWENFI T ECHREM) .

= In the case of an exclusive right — where the owners of rights have the
right to authorize or prohibit the acts covered by such rights and to
determine the conditions of authorization — mandatory collective
management is a limitation of such a right.

EEANRIBEET, NAFEEENRNESEID%ZNFFESETA, HE8
BURTEFRINF - imbl R SR E XXM IFIRIBRS.

M. Ficsor, Harbin, 13 December 2023
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Mandatory collective management (2)

EHIERAER (2)

(i) Is it determining/imposing a condition if somebody is in the position of doing
something but it is provided in the law that he can only do so in a certain way?
MRHEABEMES, BXFENERBUFEMAIHES, XEGRRENSR
{H/EAN T 55142

(i) Is it determining/imposing a condition if somebody owns something but it is
provided in the law that he can only use it in a certain manner?
MREANREREY), BEXENEMRELEFMAINERZY, XERRREME/1E
0T &4?

(iii) Is it determining/imposing a condition if somebody is granted a right but it is
provided in the law that he can only exercise it through a certain system?
AMRFEAFEFREIUF, EEENEMEREBIEMIE NMTEZINF, XEEER
EMFRA /NN T 5047?

The answers are obviously affirmative to these questions.
XL EREARE S ER.

M. Ficsor, Harbin, 13 December 2023 18



Mandatory collective management (3)

BB EE (3)
Article 11bis(2) of the Berne Convention {({BREB2LI) F 11 55(2):

“It shall be a matter for legislation in the countries of the Union to determine
the conditions under which the rights mentioned in the preceding paragraph
may be exercised, but these conditions shall apply only in the countries where
they have been prescribed. They shall not in any circumstances be prejudicial
to the moral rights of the author, nor to his right to obtain equitable
remuneration which, in the absence of agreement, shall be fixed by
competent authority.”

" R R ERLAREITE LI FMANFINSYE, EXEFFRERATHE 7 IXEFEMER

Ezx. XEFHEHTER MINMSREEENERENE], EANEREFEIRGA TN
RURGH], aNFoil, IREMNEEESERE".

» The “preceding paragraph” — paragraph (1) of the same Article —
provides for the exclusive right of authorizing broadcasting and certain
other related acts.

"BIFK"--ZFR B (R --ME T RN BIREEHMEXITARNEEN.

M. Ficsor, Harbin, 13 December 2023 19



Mandatory collective management (4)

EBISRAEIE (4)

Article 13(1) of the Berne Convention {({HRR2Z) F 13 (1) F:

“Each country of the Union may impose for itself reservations and conditions on
the exclusive right granted to the author of a musical work and to the author of
any words, the recording of which together with the musical work has already
been authorized by the latter, to authorize the sound recording of that musical
work, together with such words, if any; but all such reservations and conditions
shall apply only in the countries which have imposed them and shall not, in any
circumstances, be prejudicial to the rights of these authors to obtain equitable
remuneration which, in the absence of agreement, shall be fixed by competent
authority.”

"BAEE M E R EFRFEFH U FENEBNKIMERBIFMY, REIXENFSEFRE
R EEEN, 18, RN ZERMERENXENF—ERE, B, frBXYERENFMERIER
TAE T XEREFIZEHNER, METEEER FEAESREXEEERELOTIREEIF], £
ZBMYAER T, NEEEIRHEANIHRE".

M. Ficsor, Harbin, 13 December 2023 20



Mandatory collective management (5)

BB ER (5)

Since mandatory collective management is a limitation of
exclusive rights, Its application is subject to the three
cumulative conditions of the three-step test under:

HAFEFERPERENEHNNRE, HERMGFSIAT=SMISEMN=IRER

RS
» Article 9(2) of the Berne Convention {({HRRAZ) £ 9(2)5
» Article 13 of the TRIPS Agreement (528X HUNY) 5

13 2%
> Article 10 of the WCT WCT & 10 &
> Article 16 of the WPPT WPPT & 16 &

M. Ficsor, Harbin, 13 December 2023 21



Mandatory collective management (6)

BB EE (6)

Mandatory collective management under the EU Directives:
EXERIESMERSEFITERMEIE:

The Rental, Lending and Related Rights Directive (Directive 2016/115/EC) on the

,unwaivable right to remuneration” for rental in favor of authors and performers when
they transfer their exclusive right of rental to producers:

(HFE. HERBXNFRES)Y (5 2016/115/EC15S) | BFEREEEHETELANGEILES
A AR, BFTEMNIAYLEE "R EFaRER " -

» Article 4(3): ,The administration of this right to obtain an equitable remuneration may be

entrusted to collecting societies representing authors or performers.”

5B AR)%: "X—REATHREINF T RIERFRFE TR EE N ENSEIE",
» Article 4(4): “Member States may regulate whether and to what extent

administration by collecting societies of the right to obtain an equitable
remuneration may be imposed...”

F 445 "2RETHERRUREAMIZE LR FRKENSEIERE N RN

»,May regulate”: a permission (a contrario !)
"BJLME": IRE (BR! ) .

This is in accordance with the international norms, since it does not concern the
exercise of exclusive rights itself directly.
ﬁﬁé@ﬁﬁw,H%E#Kgﬁﬁgﬁﬁﬁﬁﬁﬁﬁﬁ

€cember®2023 22



Mandatory collective management (7)

SEHIEAER (7)

Mandatory collective management under the EU Directives:
EXERIE SHIEREHI R SR :

Satellite and Cable Directive (Directive 93/83/EEC):

(BEMBZES) (5< 93/83/EEC) !

» Article 9(1): “Member States shall ensure that the right of copyright
owners and holders of related rights to grant or refuse authorization
to a cable operator for a cable retransmission may be exercised only
through a collecting society.”

B IMNZF: "AREMNHRRNFIAEFRINAFEE (A EE N EF TR
BEENZERX TERRENIHITE SRR WAL RERIF]".

= This is in accordance with the international norms, due to Article 11bis(2)
of the Berne Convention.

RE (ARBAYN) F 115% QM. XEFSEFRGE.

M. Ficsor, Harbin, 13 December 2023 23



Mandatory collective management (8)

BB ER (8)

Mandatory collective management under the EU Directives:

FRERIE SHLERYRHIIERAETE:

= Resale Right Directive (Directive 2001/84/EC):
(BEEPRUES) (5 2001/84/EC S8

» Article 6(2): “Member States may provide for compulsory or optional
collective management of the royalty provided for under Article 1.”
£ 6(2)%: "FRRRETIME 1 FMERNEAZEHTEGEIEXEIEERAFIE .

= ,May provide...”: a permission (a contrario!)
"RE....": TFAEE (BR! ) .

= This is in accordance with the international norms, since both the
Directive and the underlining provision of the Berne Convention (Article
14ter) only provides for a right to remuneration.
RXEFSEFRE, A (F8S) 1 (AREBLAY)Y NEAFEMK (8 14 FZ2=) HRM
TE 1 IR1SHREMEITF!. M. Ficsor, Harbin, 13 December 2023
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Mandatory collective management (9)

BB ERE (9)

Mandatory collective management under the EU Directives:

EXERfE SMEREHI R EE:

* Terms Directive (Directive 2006/116/EC), Article 3:
(REES) (55 2006/116/EC Bi5S) £ 3 %:

2b Where a contract on transfer or assignment gives the performer a right to claim a non-
recurring remuneration, the performer shall have the right to obtain an annual
supplementary remuneration from the phonogram producer... The right to obtain such
annual supplementary remuneration may not be waived by the performer...

2b MRS SEMEREEENEZEZIEREIHEN, FEHENBHAFRSHmHIEELIR
SEEHFTREN. .. RBE A EHGIRGXFEENTHREMRIFL. ...

2d. Member States shall ensure that the right to obtain an annual supplementary
remuneration as referred to in paragraph 2b is administered by collecting societies.

2d. SREIMIBERS 2b ERFMAKIEF RN EikEMaIF R En 2 EE.

* In accordance with the international norms (a right to remuneration which does not limit the
application of any exclusive right).

REERREN GRSREMIINFIAREIEIETENFRIER) .

M. Ficsor, Harbin, 13 December 2023
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Mandatory collective management (10)

sEBIRAEE (10)

Mandatory collective management under the EU Directives:
EXSEIE SHIERSEHI R EIE:

» CabSat Directive (Directive (EU)2019/789), Article 4(1) concerning online
retransmission and parallel direct injection :

CabSatig$ (55(EU)2019/789518<%) $4(1)FiTRMEHEEEITES:
Member States shall ensure that rightholders may exercise their right to grant
or refuse the authorisation for a retransmission only through a collective
management organisation.

P B2 [ R B RAN R A R BB SR A E TR AR TEH U R AL B IR A AIRLUF
* In accordance with the international norms (including with the three-step
test).

RIEERREN (BE=20E) .

M. Ficsor, Harbin, 13 December 2023 26



Presumption-based collective management
with an effect similar to extended

HWRAF R, BEFRNEEE

Principle (13) in the Conclusion chapter of the 2002 WIPO book on CMOs:
2002 FHHRIMAFNEREREERBRN—F, SCREFPRIE(13)FFE:

,(13) The operation of blanket licenses granted by duly established and
sufficiently representative collective management organizations should be
facilitated by a legal presumption that such organizations have the power to
authorize the use of all works covered by such licenses and to represent all
the rights owners concerned. At the same time, such collective
management organizations should give appropriate guarantees to their
licensees against individual claims of rights owners who are not represented
by the organization but whose works are also covered by a blanket license.”
"(13) KIEX R ZHEB R AR EES ESBARIGFR—IRFITI NELRFRIE, Bl
L IZRAREIRROZSITA ARSI FRAHCRIMBEINTAIA. SERY, X
LENERAENN HEFIES HREESFRIE, FEASFRZARAFEEERBAE
— I FITRLEEINAIFIFIE AR T AZRRE",

M. Ficsor, Harbin, 13 December 2023 27



Extended collective management (1)

SHSEIE (1)

Extended collective management is based on voluntary collective management. The effect of
licenses granted by the collective management organization on behalf of the owners of rights
represented by it is extended by law also to those who are not represented.

FERERERL B BEAEER AR, SAEERANMRIONFIEE S FROTaUNEAE
SE(RRY, HERTARERINFIEE.

In the case of exclusive rights, extended collective management is in accordance with the
international norms

MEBNMS, TEHEAEEEFSEMFREFIRY
» if collective management is the normal way of exercising the right concerned;
NREAREERITHEARMFINIEESI
> if the repertoire of the organization is sufficiently representative; and

NREMEERBRIMBHRFITOERR, &

» if the owners of rights may ,,opt out” (leave the collective system) under reasonable
conditions.

NRFIFFE AR LIESIERISRM T I GERRH " (IRESRRRS)

M. Ficsor, Harbin, 13 December 2023 28



Extended collective management (2)

SHEET R (2)

An example for extended collective management under the acqui communautaire: {RiEEF
Yaai K EES EIRRYZR(I Satellite and Cable Directive: (BPEMEZIES)

» Article 3(2): “A Member State may provide that a collective agreement between a collecting
society and a broadcasting organization concerning a given category of works may be extended to
rightholders of the same category who are not represented by the collecting society, provided
that:

F3QF: "RRETME, WEFSS BAMHMERFmIARBIERIY AT RIEFREREUT
FoNTRNRREENFIA, FHE:

—the communication to the public by satellite simulcasts a terrestrial broadcast by the same
broadcaster, and
B BERARERNTESE—T Baanttm wwERS, mA
— the unrepresented rightholder shall, at any time, have the possibility of excluding the
extension of the collective agreement to his works and of exercising his rights either individually
or collectively.”
FRBACRAINFATE(EAIBHEEBRT LAHERRAS SR S GE AR R BLAE - BB e M T EAR

» Article 3(3): “Paragraph 2 shall not apply to cinematographic works, including works created by a
process analogous to cinematography.” (In this case, collective management is not a normal way
of exercising rights.)

] 3(3) L "SR 2 BRANERTEEAFR, SRUSNBRAEHIIEC R ER. (EXMIERT,
S EEARTERFNERA) .

M. Ficsor, Harbin, 13 December 2023 29



Extended collective management (3)

SHEET R (3)

Principle (14) in the Conclusion chapter of the 2002 WIPO book on CMOs:

2002 fFH R NER KT R SRAR—BECREPRIRN(14):

»(14) The other possible form of settling the problem of non-members is the system
of extended collective management. The essence of such a system is that, if there is
an organization that is authorized to manage a certain right by a large number of
owners of rights, and thus it is sufficiently representative in the given field, the effect
of such collective management is extended by the law also to the rights of those
owners of rights who have not entrusted the organization with the management of
their rights. In an extended collective management system, there should be
provisions for the protection of the interests of those owners of rights who are not
members of the organization. They should have the possibility of “opting out” (that
is, declaring — with a reasonable deadline — that they do not want to be represented
by the organization) and/or claiming individual remuneration.”

(14) "FRIER RIS —H I gei B KRB EEHE. XAHELR LR, MREG—MEAK
IFESIFIFFE AN EERIUNF], MESERIRERESIIERYE, PBAZMEASENEDET
ARl REBPLER A RICIZANEEENFINRIFME AR, T KHEREETES, NMRE
RIPBBEARIZBN R RAIFIFIA SRS, ML "EFERE" (AIESEHARAE M)

ANMEBZBLNTR) FI/HERANNRE" .

M. Ficsor, Harbin, 13 December 2023 30



Extended collective management (4)

SRS E (4)

In addition to Recital (12) of the Collective Management Directive stating in general
the applicability of (mandatory and) extended collective management and Articles
3(2) and (3) of the Satellites and Cable Directive providing for extended collective
management in a concrete case, the applicability of extended collective
management has been also confirmed):

IRY (RBEEES) FE (12) —RIERAT GEHIMEMN) 7 ASEEENERFE, (BEWNS
ZES) 8B 3QMMOA)FNE T BNIER THY REGREE, I RECGEERNERERFEITIRAN) -

* in Recital (18) of the Information Society Directive (Directive 2001/29/EC): ,This
Directive is without prejudice to the arrangements in the Member States
concerning the management of rights such as extended collective licences.”
(ERHLS1ES) B (18) (5 2001/29/EC SH8S) : "NESAMBAREXRTIFIEEN
ZHE, Wi RBERAITFA].

* in Recital (24) of the Orphan Works Directive (Directive 2012/28/EU): , This
Directive is without prejudice to the arrangements in the Member States
concerning the management of rights such as extended collective licences...”
= GNUERIES) FS (24) (55 2012/28/EU B48<%) &b "MNESHMEMREXTINFIE
ERO=HE, Wi BT

M. Ficsor, Harbin, 13 December 2023 31



Directive on copyright and related rights
in the Digital Single Market (1)
BFEE—HhIgRINAERNFES (1)

Directive on copyright and related rights in the Digital Single Market

(Directive (EU) 2019/790), Article 12. Collective licensing with extended effect:
(BIFEE—hInhRBUREXEBUES) (5(EVU)2019/790 845<) % 12 K. BB BIIRIEMARIF]

1. Member States may provide,... subject to the safeguards provided for in this
Article, that where a collective management organisation... in accordance with its
mandates from rightholders, enters into a licensing agreement for the exploitation
of works or other subject matter:

RRERILME, .. ERAFESAEAERIRT, NR—IMEEFEEBAR. ... REEMF LIRS
B, PfEmET EENFLFIBZTIFIN:

(a) such an agreement can be extended to apply to the rights of rightholders who
have not authorised that collective management organisation to represent them... ;
or

ZEHRILAY K& F AR R I Z SR N E TR AL EREFIARIFL. ..., 50E

(b) ... the organisation has a legal mandate or is presumed to represent rightholders
who have not authorised the organisation accordingly.

e RS R EIR NS A CRAPL R Z BRI FI A,

M. Ficsor, Harbin, 13 December 2023 32



Directive on copyright and related rights
in the Digital Single Market (2)

FEFE—HIZRINREXNFIES (2)

Digital Single Market Directive, Article 12:
(HFEE—HIBES) % 12 5

2. Member States shall ensure that the licensing mechanism referred to in
paragraph 1 is only applied within well-defined areas of use, where
obtaining authorisations from rightholders on an individual basis is
typically onerous and impractical to a degree that makes the required
licensing transaction unlikely, due to the nature of the use or of the types
of works or other subject matter concerned, and shall ensure that such
licensing mechanism safeguards the legitimate interests of rightholders.

SRERNBERSE 1 BIRAANTFATEGERFIRMRA ERIERME, RIHT(ERRIE
FREREmEEE B RAEMAISRE], MIFIABBERSERIREINEFE S A LR
, TiEHHTAABITARE S, FRIAFRZFF UG CRIENFIARNS AN .
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Directive on copyright and related rights
in the Digital Single Market (3)
BFEE—HInRINREXINFIES (3)

Digital Single Market Directive:

(HFe—mhintae) :

3...Member States shall provide for the following safeguards:

=R ERMELL TRIEEHE:

(a) the collective management organisation is, on the basis of its mandates, sufficiently
representative of rightholders in the relevant type of works or other subject matter and of the
rights which are the subject of the licence, for the relevant Member State;
SMEBEAREERN, FEXEREFPRSRFERLEUERSFEHEERAIRFIA, FIFLREXISRAIRF;
(b) all rightholders are guaranteed equal treatment, including in relation to the terms of the
licence;

REMBENAIAZEYEESTR, SFEETRNDHIEESTS,;

(c) rightholders who have not authorised the organisation granting the licence may at any
time easily and effectively exclude their works or other subject matter from the licensing
mechanism...; and

FRIFF AT ALRBINF A I RER G R A ItE H ek E B E BB HiF eIl

(d) appropriate publicity measures are taken... Publicity measures shaII be effective without
the need to inform each rightholder individually.

KEUESHEERNE. ... EERENSEN, MARZE—BHEMUFIA.
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Directive on copyright and related rights
in the Digital Single Market (4)
B FE—HIBRINREXINFIES (4)

Digital Single Market Directive:
(H=p—hinigs)

3...Member States shall provide for the following safeguards:
=R ERMMEL T RIERENE:
(a) the collective management organisation is, on the basis of its mandates, sufficiently
representative of rightholders in the relevant type of works or other subject matter and of the
rights which are the subject of the Iicence, for the relevant Member State;
SHRERALREEESEN, AEXERERSAFRBXREEERFEECERAMFIA, RIFEREXISRANF;
(b) all rightholders are guaranteed equal treatment, including in relation to the terms of the
licence;
RIEFMBRFAIAZEYEHS, SEETIERDENFERFRS,
(c) rightholders who have not authorised the organisation granting the licence may at any
time easily and effectively exclude their works or other subject matter from the licensing
mechanism...; and
R RTBLRAINF A AT BERS 75 R Ut R E e H E ERER HiF eI ilEl......
(d) appropriate publicity measures are taken... Publicity measures shaII be effective without

the need to inform each rightholder individually.
KNESHEEEN.... SEREENSEN, MAGE—BHEMEFIA.
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Directive on copyright and related rights
in the Digital Single Market (5)
BFEE—HInhRINREXINFES (5)

Article 8 to 11 on out-of-commerce works: response to Soulier and Doke which gave an
opportunity to clarify the conditions of extended collective management in Article 12 (which,
in turn, are provided in Articles 8 to 10 for a specific case). The provisions of Article 10 on
publicity measures seems to be worthwhile referring to:

LFAERILERAYSE 8 F|5E 11 &%: X Soulier #l Doke RAIEIRL, ZREETH—LFEE 12 T BEMEERRISF
# (M5 8 EX 10 KWEFERIETHE) . WLISES 10 FXTFEEIBHERIIE:

1. Member States shall ensure that information... for the purposes of the identification of
the out-of-commerce works or other subject matter, covered by a licence [with extended
effect]... as well as information about the options available to rightholders... and, as soon as
it is available and where relevant, information on the parties to the licence, the territories
covered and the uses, is made permanently, easily and effectively accessible on a public
single online portal from at least six months before the works or other subject matter are
distributed, communicated to the public or made available to the public in accordance with
the licence or under the exception or limitation...

PREMNR.... SX[EEY BRI RSN R EFREE EERIER. .. MRNFIAREIER. ... /£
HirmeEH BRI e aifloMSTEBREIBIAIMNER AREIT. EEMRARRNTTZH], MAXIFIRIEXRS
. MRS XAERERERESER XN ERINRRER R —AHEL P Ml EATFIRER, BRERR
FRKA. BEMEXMER, HEDMRANTAAF.....
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Directive on copyright and related rights
in the Digital Single Market (6)
A FE—HIBRINEXINFIES (6)

Article 10 on publicity measures:

B 10 FRXE(EHEE:

2. Member States shall provide that, if necessary for the general awareness
of rightholders, additional appropriate publicity measures are taken...

ARENME, MAUERESRFIANSIEAMT, RERENGIMIESSIEHEE.....

The appropriate publicity measures referred to in the first subparagraph of
this paragraph shall be taken in the Member State where the licence is
sought...If there is evidence... to suggest that the awareness of rightholders
could be more efficiently raised in other Member States or third countries,
such publicity measures shall also cover those Member States and third
countries.

VFR] ERISRTERYRK R E N R EVA TR B — RS RE S E & 1EHE. ... ABIUHE. ... RBAEE D
gﬁﬁﬁiﬂlﬁ)\%ﬁ SUHRENFARIAR, BBAENMEXLRRENFE=ELEE
BlIG.
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COMPETION ISSUES AND
THE TARIFF SYSTEM

RRIJARNEZER

M. Ficsor, Harbin, 13 December 2023



Collective management: somtimes
natural monopoly (1)

SHEE: AREBZAZRIEE (1)

Natural monopolies BAZEkR

A natural monopoly is a distinct type of monopoly that may arise when there are... high fixed costs...,

such as exist when large-scale infrastructure is required to ensurey... supply

BRZEME—IIRFRIZEITEE, S1FE..... SEERS..... RS H, INFEEAIURELIRAEE
{R... (R

In the case of natural monopolies, trying to increase competition by encouraging new
entrants into the market creates a potential loss of efficiency. The efficiency loss to society
would exist if the new entrant had to duplicate all the fixed factors - that is, the infrastructure.
FEEREHIER T, BEKMEZSHERHATZLUEINRS, SHIBERRERIRK. WFEmh
HERNREFIEIFFENEERER, Bl EiiRiE, IPAatS EHMSHIINERRE.,

It may be more efficient to allow only one [organization] to supply to the market because allowing
competition would mean a wasteful duplication of resources

BARRAT—MNERAHZHNATEEENE, BARTRFERERRNESHEREM.
(See izz/mpsrreconomicsonline.co.uk/Business_economy/Natural_economics.html)

Natural monopoly: a situation in which one [organization] is able to supply the whole market for a
product or service more cheaply than two or more [organizations] could.

BRZERT —MNARIBEBLILR N EE N BRI B EERIN SR N = MRS RO,

(Seegzmst#z dictionary.cambridge.org/dictionary/english/natural-monopoly)

M. Ficsor, Harbin, 13 December 2023
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Collective management:
sometimes natural monopoly (2)

S AREBAZINEE (2)

Costs and
revenue
7 =
AR EW Profit without regulation
T EFiE
Loss with regulation
: INETERATIRK
M
G NN

L\

PR [ \ \ hAAgC
M D

—
Q Q Market quantity
M R Hiiﬁ” =

=

Result of regulatory intervention to eliminate monoply when it is natural

SZEMEEALME, BEETHIRZSHIIRER
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Collective management:
somtimes natural monopoly (3)

S EE: ANERAZIER (3)

Excerpt from Chapter 4 (Conclusions) of ,Collective Administration of Copyright and
Neighboring Rights”, WIPO publication No. 688 (E), 1990:

- EHRERFERANA1990 F£55 688(E)SHRY "R HENNEBER "5 4 F(5iL):

,(f) As a rule, there should be only one organization for the same category of rights in each
country. The existence of two or more organizations in the same field may diminish or even
eliminate the advantages of collective administration of copyright.”

"(f) {EA—IN, SN ERIIESNANAE—MER, RA—RSEFEmA mA AL
HARAIRESHISSEEHIRSR S ETRRINAKE".

Excerpt from Chapter VII (Conclusions) of ,,Collective Management of Copyright and Related
Rights”, WIPO publication No. 855 (E), 2002:

?ﬁEEﬁ%ﬂiﬂFW?ﬁﬁZOOZ £F55 855 (E)SibhY (hRINRBXINMNERER) FtE

(&) :

»(11) Usually, there should be only one organization for the same category of rights for the same
category of rights owners in each country. The existence of two or more organizations in the
same field may diminish or even eliminate the advantages of joint management of rights.”

INERERT, S NERIREFIARME—NERSIREER, F—RkER kAL
RN HISTEEFIRFIIA S EIRRINB".
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Articles 101 and 102 of the TFEU
(ex Articles 81 and 82 of the TEC)
TFEUSE1015%F11025%%

(AEFETECSE8157FN5E825%)

The EC Treaty contains two basic antitrust prohibition rules.

(BXHEAAFL) SEMFREFHIRZRIZRLEMIN :

First, agreements between two or more firms which restrict competition are prohibited by
Article 101 of the Treaty on the Functioning of the EU (TFEU) (ex Article 81 of the pervious
Treaty on the estabslishment of the European Community (TEC)), subject to some limited
exceptions.

B, (ERERE(ESRL) (TFEU) 55 101 & (80 (BRMIEREISAEIZISRE) (TEC) 5B
81 &) IR PMEFNMNALATZ EERMREIRFRIMN, B FHIIMER.

» The most typical example of illegal conduct infringing Article 101 (ex Article 81) is a cartel
between competitors (which may involve price-fixing or market sharing).

> REBZGIZIEXTARNTHE1015E (RIS 81 %K) U2, RFRIZHZERIFEVEX
R (AT RINSEENhizE \;) o

Second, under 102 of the TFEU (ex Article 82 of the TEC), firms, organizations in a dominant
position may not abuse that position.

R, 1HiE (REE(ERL) (TFEU) 55 102 &£ ( {BRHARE(ERL) (TEC) 5 82
F) . WTTEHNANTE]. ARG ERIZIAL
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CJEU judgment in the OSA case
FR B2 L IRXTOS A HIAYH B

Judgment of the CJEU in case C-351/12 Ochranny svaz autorsky pro prava k diliim hudebnim
0.S. (OSA) v Lécebné lazné Marianské Lazné a.s

EREEiZBRYS C-351/12 Ochranny svaz autorsky pro prava k dilim hudebnim o.s. (OSA) v
Lécebné lazné Marianské Lazné a.s.ZERJ¥R

The Court has found that a spa which transmits protected musical works to its guests by means of
devices located in their bedrooms must pay copyright fees to be collected by OSA, the Czech
authors’ society.

EBOAE, —FKTHRILBIERIRERZAENZHRPERER, $ROERIFRINS OSA ZIThRINE.
However, it has been a more important finding of the CJEU that the territorial monopoly
granted to copyright collecting societies is not contrary to the freedom to provide services
under the EU law. The Court has noted that the territorial monopoly provided under the Czech
Copyright Act granted to OSA constitutes a restriction on the freedom to provide services
inasmuch as it does not allow users of protected works to choose the services of a collecting
society established in another Member State. It has emphasised, however, that the restriction in
guestion is justified, since that system is appropriate and necessary for attaining the objective
of the effective management of intellectual property rights. (= Since natural monopoly is

involved; and the right attitude is to leave it alone.)

2am, BRBEREEENAIME, ZFRNINEDSIRZEMNSERREEMENREIRS BBRAFARSE, Ehkisd
, FE5 (M) T OSA RUMBISZEUIR AL T XIIRALIRSS B RRYRSEI, RACARIFZRIFERIRPIERES —
RERNMAIRENSEIRS. D, EEE, XMREESEN, FXfsENFLladEE2 it~ einEaE

HWER. (=HFTREAZEN, ERISERFTFTY) .
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The Collective Management Directive on
remuneration (1)

SEEREEES (1)
Article 16(2) of the Directivei§&5 16(2)%

,Licensing terms shall be based on objective and non- discriminatory
criteria. When licensing rights, collective management organisations
shall not be required to use, as a precedent for other online services,
licensing terms agreed with a user where the user is providing a
new type of online service which has been available to the public in
the Union for less than three years.”

(Continues.)

"W SN ETFEMFNFE A AN E. EFrINFIRY, AMEEREARERANRESHPEEINFI &
%}j’tﬁéﬁﬁ?‘ TERFHEISEH, WNRIZFAAFREINE—FEEAEEIRS, BREREERA ﬁ?mﬁil%li%ﬂ’]ﬁ]‘
BIAREB=4,

(F—Ta4k4s)
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The Collective Management Directive on

remuneration (2)
SR ERINEEES (2)

Article 16(2) of the Directive (continued) }§$% 16(2)5& (EL—THR)

,Rightholders shall receive [1] appropriate remuneration for the use of their
rights. Tariffs for exclusive rights and rights to remuneration shall be [2]
reasonable in relation to, inter alia, [3] the economic value of the use of the
rights in trade, taking into account the [4] nature and [5] scope of the use of
the work and other subject-matter, as well as in relation to [6] the economic
value of the service provided by the collective management organisation.
Collective management organisations shall inform the user concerned of the
criteria used for the setting of those tariffs.”

"IRIAEENFIEERRMESE ]SSR, TENERSRENNANZSEIERN[2] &
2, 5325 BIERZPERFINESHNMERX, FRNEEEERMECERAI[4]1E
BRH[S1EREE, LINS[61SEMERENRFMRERSEFNMERRX. SNEEARN
[A5 X A P B RS EX L 2R AR R R AR,

M. Ficsor, Antalya, 8-9 December 2017 45



CJEU case law on the establisment of
remuneration (1)

BRER AR FIBE (1)

Judgement of the ECJ of July 13, 1989, in Ministére public v. Tournier
(case C-395/87):

EXiMiZBR 1989 £ 7 B 13 B Ministéere public v. Tournier £ (C-395/87 SX{4
) B9HIR:

A CMO may be regarded to impose unfair trading conditions... if its
tariffs are appreciably higher than those charged in other Member
States — unless the differences are justified by relevant objective

reasons.

Y03R FECMO pl IR ST HtRERZEA, MiZ CMO HAEARBAALIENRZZFRM......, R
IEFBHEXENRERENEERISIENE.
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CJEU case law on the establisment of
remuneration (2)

BRER AR Z=FIBE  (2)

The same criteria as in Tournier were applied in the judgment of the ECJ of July 13,
1989, in Lucaseau and others v. SACEM (joined cases C-110/88, 241/88 and
242/88): RMERRIE 1989 & 7 B 13 B3t Lucaseau ZFAIF SACEM £ (&H =14 C-
110/88. 241/88 #1242/88) HYHiRHRA TS Tournier ZBREAVRAE:
,»A national copyright management society... imposes unfair trading conditions
where the royalties which it charges to discotheques are appreciably higher
than those charged in other Member States, the rates being compared on a
consistent basis. That would not be the case if the copyright management
society in question were able to justify such a difference by reference to
objective and relevant dissimilarities between copyright management in the

Member State concerned and copyright management in the other Member
States.”

"— M ERRNEEDS.... EEFEEIRSETIKENRIRINZE, SEHAFEER,
PESTHMRREILEE, WARXFERZZFME. MR RN ERDSEBIRES
2RERRNEESHEAS RERRNEEZ BFERNENEF KRN ENEEM,

NARETARFRZ. .
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CJEU case law on the establisment of
remuneration (3)

BRER AR Z=FIBE  (3)

Tournier and Lucaseau were also confirmed in the judgment of the CJEU in

OSA v. Lécebné lazné Maridnské Lazné (Case C-351/12 ) but a further

criterion was added: ,,the economic value” criterion:

ERERiLBR1E OSA iF Lécebné lazné Marianské Lazné £ ({4 C-351/12) BJ¥IRA

BN T Tournier ¥l Lucaseau 5, {BXIRIMT—IR “Z5FNE" RE:
JArticle 102 TFEU must be interpreted as meaning that the imposition by
that copyright collecting society of fees for its services which are
appreciably higher than those charged in other Member States (a
comparison of the fee levels having been made on a consistent basis) or
the imposition of a price which is excessive in relation to the economic
value of the service provided are indicative of an abuse of a dominant
position.”

" (BRERIE(ESRZY) 5B 102 KRR, MU EIDIRENRYBRS R S TRt R E

RMNZKE (EHBSSLER) | SEIRENRITE SR MIRS S NBERILLES, ik

BRELIE A 7 TR "

M. Ficsor, Harbin, 13 December 2023 48



CJEU case law on the establisment of
remuneration (4)

ABE 1= 2 N
R ERiERRUNZEFIBIE (4)
Judgement of the EJC in Kanal 5 v. STIM (Swedish authors’ society) (case C-53/07):
RUMEDEIERRfE Kanal 5 iF STIM (ImE{Exihs) 2 (C-53/07 S=4) FrVHIR:

»[A] copyright management organisation... does not abuse [its dominant] position
where, with respect to remuneration paid for the television broadcast of musical
works..., it applies to commercial television channels a remuneration model according
to which the amount of the royalties corresponds partly to the revenue of those
channels, provided that that part is proportionate overall to the quantity of musical
works protected by copyright actually broadcast or likely to be broadcast, unless
another method enables the use of those works and the audience to be identified
more precisely without however resulting in a disproportionate increase in the costs
incurred for the management of contracts and the supervision of the use of those
works.”

"[—PIRIERAR. ... A THBEAFIRHEESZEIM . (2B SE R EmEENR
3% DISCHAREN. ... B EHETBIRN R R T —Ei2E LS5z BAma I A\
K, XapnSEbRELE I seEH ISR RIPHE RIEMAVEERA LKIELL; FRIER
HE oA Rtz ERIERERINAR, MERESENE/FRERER™
EE"JEEZFZ::?::.FZ:EE%WUO " M. Ficsor, Harbin, 13 December 2023 49



CJEU case law on the establisment of
remuneration (5)

BREREBMIZFIBLE (5)

An example of the adaptation of broadcasting tariffs following the ruling in Kanal 5:

£ Kanal 5 ZEHRZEREE B ZERYZE6:

In Hungary, ARTISJUS (the authors’ society), before Kanal 5, applied a very simple tariff system for
broadcasting: 1% from subsidy; 2% from subscriptions; 4% from advertising).

{E85FF), ARTISJUS ({F&ENS) % Kanal 5 RZBIRATIFEERABRETIE: 1%KE4HE; 2%FKEIT
B; 4%%kEIS) .

After Kanal 5, the following tariffs are applied: the simple tariffs are maintained, but broadcasters may
choose the following alternative tariffs:

£ Kanal 5 Zf5, RATITER: 45E0HER, (B ELRU®ELTHEIELN:

>

>
>

music use up to 15% of the entire broadcast time: 1% from subsidy; 1,5% from subscription; 2%
from advertising;

SR OB ERER 15%1BRT: 1% k84N, 1.5% kBT, 2% k8 5;

music use between 15% and 50% of the entire broadcast time: 1% from subsidy; 2% from
subscription; 4% from advertising;

BREROEANT BB 15%X 50%1ERT: 1% KB+1Mb; 2% KBiTi5H; 4% k8 &;

music use between 50% and 75% of the entire broadcast time: 1% from subsidy; 3% from
subscription; 6% from advertising;

SR OB IBRER 50%E 75%ERT: 1% kBN, 3% kBT, 6% kBI &;

music use above 75% of the entire broadcast time: 1% from subsidy; 4% from subscription; 8% from
advertising.

SRER BN IEER 75%LALRIIER: 1% KREWNY; 4% KBiT1H; 8% KB &.
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CJEU case law on the establisment of
remuneration (6)

ERER AU ZRFIGE (6)
Judgment of the ECJ on SENA (related rights CMO) v. NOS (case C-245/00):
EXiMiZEBRXS SENA (FBXAF CMO) iF NOS ZRYFIR:

LArticle 8(2) of Directive 92/100 (Rental, Lending and Related Rights Directive)
does not preclude a model for calculating... equitable remuneration for
performing artists and phonogram producers that operates by reference to
variable and fixed factors, such as the number of hours of phonograms
broadcast, the viewing and listening densities achieved by the radio and
television broadcasters..., the tariffs... in the field of performance rights and
broadcast rights in respect of musical works protected by copyright, the tariffs
set by the public broadcast organisations in the Member States bordering on the
Member State concerned, and the amounts paid by commercial stations,
provided that that model is such as to enable a proper balance
[...and]reasonable.

"85 92/100 SI5S (HAE. HEFHEXRIES) B 8QEHAHE. . SETTHECREEE
EEARNSEHIREEE A TRMAONEE, NREHSAOENRES. BTSSR
WIRERE...... (Ea R A AR BT .. A P S TR E R U B A T
...... i, SizsREEENSRENARMEAARTINE, URBIEETTNNE, L
RIS RS ... I B .
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CJEU case law on the establisment of
remuneration (7)

~ ey \Y U4 N

ERERERBRUNZEFIBE (7)
LAA/AKKA case (C-177/16); rulings of the CJEU:
LAA/AKKA 2 (C-177/16) BRERiZEBRIZIR :
For the purposes of examining whether a copyright management organisation applies unfair
prices within the meaning of point (a) of the second paragraph of Article 102 TFEU, it is
appropriate to compare its rates with those applicable in neighbouring Member States as well
as with those applicable in other Member States adjusted in accordance with the PPP index,
provided that the reference Member States have been selected in accordance with objective,

appropriate and verifiable criteria. [...]

JEERINEIEAARTER (REE(FRLA) % 102 &5 2 R()UFENAQFMIE, ISHERSMERREER
?ﬁ%ﬂ%’fﬁﬁ%ibSFM?EﬁﬂﬂEEHQEMEﬁEEﬁEFHHgﬁ-??‘ii&ﬁl:lﬁfé, AIRRSENREREEN. EIMAIZER
wEIEER. [.....]

The difference between the rates compared must be regarded as appreciable if that difference is
significant and persistent. Such a difference is indicative of abuse of a dominant position and it
is for the copyright management organisation holding a dominant position to show that its
prices are fair by reference to objective factors that have an impact on management expenses or
the remuneration of rightholders.

NSRRI R Z B EREE BIFSFE, WHERR. ZMHNERBEFEZEMCIEANER, MEBREZE
(LRIRINEIRAR N SR EIRE AT ARG N ERE = REBRENTER2FR.
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CJEU case law on the establisment of
remuneration (8)

BB S+ = N
EREREFRACZEFIBIE (8)
Stowarzyczenie ,Olawska Telewizia Kablowa” case (C-376/15); ruling of the CJEU:
Stowarzyczenie "Olawska Telewizia Kablowa "% (C-376/15) EXEEiAREIR:

Article 13 of Directive 2004/48/EC [...] on the enforcement of intellectual property
rights must be interpreted as not precluding national legislation, such as that at issue
in the main proceedings, under which the holder of an intellectual property right that
has been infringed may demand from the person who has infringed that right either
compensation for the damage that he has suffered, taking account of all the
appropriate aspects of the particular case, or, without him having to prove the actual
loss, payment of a sum corresponding to twice the appropriate fee which would have
been due if permission had been given for the work concerned to be used.

%6 2004/48/ECSIESSE 13 FKL..... i RANR~NAYNE, RBEFE A HBREREmE
2, WEBRAFNE, BIEZE, BRIBHRFEENSE AR LIEREFICIZFIRIAL
SHIMEXARE, FENEEREIEREMHFREEDSTS, 38, ok EIEASCIMRARY
BRT, ZfIEIFEAHEREXERRISER TREZITrIED ZEHERIMHE.
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THANK YOU
i

E-mail: ceeca@online.hu
Website: www.copyrightseesaw.net

M. Ficsor, Harbin, 13 December 2023
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