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Introduction to Essentially Derived Varieties
SERRTERERFPNE
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UPOV and Basic Regulation /// UPOVEE A&

International Convention for Regulation (EC) No 2100/94
the Protection of New

Varieties of Plants (UPOV) Basic Regulation (BR)

BRI AR AL 582100/94SERLLIBIRR LR
(UPOV) Bl (EAFEHI, BR)

Articles 14(5) and 15(1)(iii)

SF145%E5FR. F155%FE 1R
EN=

Article 13(5) and 13(6)
13555857k, B135KZE65K
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Legal context of EDVs /// EDVRERE R

Introduced in the in the 1991 Act of the UPOV Convention /// fEUPOV.4Y
29 (19915 A) $5|\NEDVHEE
No clear definition of EDV /// ;2 BBBIEEDVEN

Ilts aim is to strengthen the rights of breeders /// BHIEIIEESFHENF]

R:EVIPO
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Legal context of EDVs /// EDVRERE R
The scope of protection of PVRs also apply in relation to /// {8¥) G ERIFSEEMIERT

varieties which are essentially derived from the variety in respect of which the CPVR has been
granted, where this variety is not itself an EDV /// % &3 & A E0 SZ FUME IR &£ R fb, 2R &M A

B R SR IR A e A

[Art 13(5) BR; cfr. Art. 14(5)(i) UPOV 91]
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Legal context of EDVs - UPOV /// EDVsBJiE@ES=: UPOV

Essentially derived varieties may be obtained for example by /// SLERMERERFHTLUBIT

the selection of a natural or induced mutant, or of a somaclonal variant, the selection of a variant
individual from plants of the initial variety, backcrossing, or transformation by genetic engineering.

I GEFERPRBEEIIR, BAIRTTIESSRR, WRIgam M EEEsR. BIEEnE e TR R

5.
>Non exhaustive list /// IE55 R %z

[Art. 14(5)(c) UPOV 1991]
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Legal context of EDVs - EU /// EDVEYERER: BB

3 cumulative requirements for a variety to be an EDV: /// ZF Lt R4 SRFhHI3ZE INEK

(a) itis predominantly derived from the initial variety, or from a variety that is itself predominantly
derived from the initial variety; /// TEIRETFIRIGHEM, suRETEERREHMIRERNRFR;

(b) it is distinct in accordance with the provisions of Article 7 from the initial variety; and /// 8%
[RIG R EE B 7RRENSRYE

(c) except for the differences which result from the act of derivation, it conforms essentially to the
initial variety in the expression of the characteristics that results from the genotype or
combination of genotypes of the initial variety genotype or combination of genotypes of the

initial variety /// BRIRES PR BRIERY, ERARFRGEMAERBSEREBSERY
ERMR T ESRamAELRER.

[Art 13(6) BR]
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EDV requirements /// EDVE3R

» In other terms, the EDV is different from the one from which it derives but it keeps the main
characteristics of the Initial Variety // #2852, EDVAEFRIE R, BERETHRIBSMHOEEMHER

> It can be challenging to identify an EDV and its scope of protection /// BRFSEDV & E{RIFSEE o S5 5N
PR X
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Legal context of EDVs /// EDVRAERE R

The breeder of the EDV can commercialise it subject to
authorization and conditions of the rightholder of the Initial

Variety (IV). ///ééﬁﬁnunﬂ]*y*']Afﬁw EDVEFE LA
B TEDVIHITR AL,

Agreement needed before any exploitation. /// 78
> VAEF BRI R F AR AR B Y O BIR.
EDV compensate the rightholder of the IV.

> /// EDVEFERFIRMIMAASA TR
R,
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Legal context of EDVs /// EDVRARE R

The concept of EDV does not abolish the Breeder’s
Exemption. Free access to protected plant varieties for
breeding pursposes is maintained /// ”tﬂJ%H‘ﬁﬁ" ZS
HEEDVMIRLE. FIBZERIFNEMEEHTEDRMN, &
ARSI,

E R EVIPO
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EDV requirements: Predominant derivation /// EDVE3R : FEH[RIRRMIRE

There must have been an act of derivation (examples provided in UPOV). //l AREITREITA (UPOVALIRHET
=) .

Principle of cas:caqe of derivation: an EDV can only derive from one protected IV or frorrj another/others EDV of
the IV. /Il "4REX" JRERN: EDVREERE B— M RIPHRIR M E P RIZRIR @R ERIEDV,
In both cases, the EDV is subject to the autorisation of the title holder of the IV for exploitation purposes /// FRFH

[BR T, XSEDVAYRIALR BERRERIR @A ARIRIN,
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EDV requirements: Clear distinctness /// EDVE3R : BiE45= 4

The EDV shall be clearly distinct from the IV (Article 7 BR) and therefore a protectable variety /// EDVN B ERHF T RERFT (BRE7
%) . AZEDVRAIZFRIFH miP

The distinction must be able to be established on the basis of phenotypical characteristics /// 5 5 1% W ZNBE 1 22 17 75 2= B IR RO E At
2k,

Distinctness

The variety must be clearly
distinguishable from any other
variety of common knowledge at the
date of application
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EDV requirements: Conformity /// EDVEK : — 3%

« The EDV may only differ from the IV in

differences resulting from the act of derivation

/)] EDVUEIRE S RO RERT ERRIT
aAA o

» Relevance of expressed, genetically
heritable characteristics. Significant extent of

similarity /// E R E20]EEEINEILX. SRIEE
MEADELIE, S TR

[Art. 7 BR and Art. 13(6)(c)BR]
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Is this an EDV? /// 3X=EDVI5?

Conventional Arctic®
Apple Variety Apple Variety
EAE R Arctic® (1bAR) SR
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UPOV Explanatory Note on EDV Background /// UPOVRFEDVi:{EE Ra0RE 1415 AR

» Revision process of the explanatory notes on EDV of 2017 (EXN/EDV 2017) (previous one of 2009) ///
EDVEERMIRAR (201755hR) (EXN/EDV 2017) {E1Ti¥%2 (ZRU/920095FhR)

« UPOV Seminar on the impact of policy on EDVs on breeding strategy of October 2019 /// 20198108,
UPOVXTEDVEERY BRI IMAIHITS

« New version adopted during the Council of UPOV on 27 October 2023 /// 2023FE10827H, UPOVIE
S B FThREREEIRER
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Scope of protection /// {RIF3EE

« Essentially derived varieties can be protected by PVRs in the same way as for any variety /// EDVE]LAS{E{d]
@ ARIEF S 2 mFURP.

« The breeder of the EDV still has all the rights conferred by protection under the BR (see Article 13) /// EDVEB
MEDNBREEAEA (BR) FMEFAIAMMEZRIPNF] (W5E135K)

« The breeder of the protected initial variety will also have rights in that variety irrespective of whether the
essentially derived variety is protected or not /// TG EDVEESEUFIR, SH{FRIPREEMHNEFHENIBEREZ
ERFPTERAR

- In other terms, the breeder of the EDV will enjoy the PVR protection but will have to respect the rights of the
breeder of the IV. /// 252, EDVEMERZEIRMURF, (BEVNEEFRINMITEMERINF,

INTELLECTUAL PROPERTY OFFICE
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Figure 3: Initial Variety protected and EDVs protected

Initial Variety “A"
[(PROTECTED)
bred and protected by Breeder 1

<L

Essentially Derived Variety “B"

bred and protected by Breeder 2
{il  predominantly desived from initial variety A_ while retaining e | - Commercialzation:*
expressson of the essenlial characlerislics thal resull Trom Dhe genolype of authanzation of Breeders 1 and 2 required
combinalion of genatypes of inilial variaty A,

(i) clearly dislinguishable fram the inl&al varety A and
(i) excepl for the differences which resull from the act of dervalion, it

confarms bo indial varely A in the axpression of the sssenlial characterislics (hat
resall from the genolype or combinalion of genolypes of the initial waristy.

<t

Essentially Derived Variety “C"
bred and protected by Breeder 3 I Commercislization:?
authanzation of Breeders 1 and 3 required
i predominantly derived from initial wariety &, or from varely B that Bres i
is itsell predomirantly derived from indial vanisty A, while relaining he sxpression (authorization of der 2 not required)

of the essential characlerislics thal resull from the genotype of combination of
perotypes of inilial varisty A,

(i) il is clearly distinguishahle from indial varety A and
(i) excapl for the differences which resull from the ac of dervalion, i

confarms 1o inilial variety A in e expression of lhe essenlial characleristics thal
resull from the genolype or combinalion of genolypes of inilial variety A

-
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<5-

Variety D

<t

Variety E

iy

Essentially Derived Variety “2"
bred and protected by Breeder N

Commercialization:*
[ predominantly desived fnom initial variety A, or fram vanety Z-1 that authorization of Breeders 1 and N reguired
is isell predominantly derived from indial vansty A, while relaining the expression .
of lhe essential characledslics hal resull from the genolyfpe of combinalion of (autharization of Bre 2.3, elc. not required)
penalypes of inilial varieby A,

() il is clearly distinguishahle from inlial vaety A and

(Wi} excapl for the differences which resul froen the act of derfvalion, it
confarms Lo inilial variely A in the expression of the essenlial characlernistics thal
resull from the genolype o combinalion of genotypes of initial variety A
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Register of EDVs in the Register of CPVRs /// EXEE & it i RS hRYEDVESD

The Register of CPVRs shall contain the following

particulars: /// BREE1EM) RFAINEIC RGN @,"\LIFﬁ

15:

* |dentification of the varieties as initial anql
ess?{ntlally derived /// [RYAGRFFISCER M RAE GBFEY
1*/\73 |:|1L»

« variety denominations /// GaF&n

« names of the parties concerned /// BXZHFEIRATR
[Art. 87(2)(h) BR]

n R EVIPO

Rndedbythe BuropeanUnion e e e
mmmmmmmmmmmmmmmmmmm
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Preliminary remarks /// 5521588

 The CPVO does not conduct an examination concerning the information entered into the
Register of CPVRs supporting the claim that a variety is an EDV from an already protected
variety. //| X ERIEMI AT EIC R AN, ME—miPRZRIFmAFEDVRILIEER, CPVOARY
HEBRBUHTHEA.

« An EDV need not to be protected and may elude the attention of a granting authority. /// EDV
B RERERIBmAPIRIF, ARG [ERAAERYER.
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Conditions of registration /// BT &

« EDVs which are not protected or for which no application for registration is pending can be
entered into the Register provided the initial variety is registered with the CPVO /// |[RIgERFE

ECPVOEICH), HAZRIFEGRBIEMEBIBEFERIEDVAEILUHITEIC.

« If the EDV is protected itself, the information that it is an EDV of a protected initial variety can
also be entered in the Register of CPVRs /// EDVESH{FPRMEY, BB ZRHE

et

RIFRIEmAPHYEDV" IX—ER.

www.ipkey.eu
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Information to be provided /// FFiREHIER

- Identification of the varieties as initial and essentially derived (act of derivation); /// [RIa&
MAEERMIRERM (RETH) FRBER

« A proposal for a suitable denomination pursuant to Article 63 BR, and /// {RIEEAREZGIZE

3%, RORIEIRIGRIES,

 The characteristics in which the EDV is distinct from the initial variety. /// EDV{&TR4G
aRFPHY TR

« A declaration that the EDV is a variety within the meaning of Article 5 BR; /// Z<FEDV£F
SEARFHFESFEENIEH;

- If it exists, an official description of the variety /// SHEFMHE SR (W0HB)
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Directed by the European Commission, IP Key is implemented by the European Union Intellectual Property Office (EUIPO). IP Key HBERE M5 S » BERMNRM#E (EUIPO) 3ChE



[ 3] —~
lPKey CHINA TITLE SLIDE
FNRSAY, BREIEIHT. SitE K5 EFAR www.ipkey.eu

Request /Il I3 iFK

 In case the request is made by the titleholder of the IV and the breeder of the EDV, such
request shall show signatures of both parties (request by 2 different parties); 11 E3K AR
bg mIP R AFIEDVEMEIREM (MARLIBEK) , NBAXNAE

* In case the request was made by only one person, the acknowledgement signed by the
other party or the final decision or judgment (ex: declaratory judgment from a national
court) with an identification of the varieties concerned. /// 1EK{XEH—FIRER, RMIBRH
B—AZZENFAD, HRXFZHATHHR (MHERERESHWEIR) , URHEXSH
MHENRAE R,

[Articles 87 and 99 BR]
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Decision not to register EDV /// 7P &ICRTE

* Where the holder of the initial variety and the breeder of the EDV are the same (natural
or legal) person, the EDV will not be registered /// JRIGRFANFIASEDVEF AR —AR

(BARABGEA) gic. @

« Decisions not to register particulars of an EDV into the Register of CPVRs can be subject

to appeal pursuant to Art. 67 BR. /// BJiRIEEARZAIFE6 XA TFEICEDVAYRERE L.
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Relevant Case-law /// $8& $i45]
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DANGYPMINI — BLANCANIEVES

Judgement of the District Court of The Hague /// 8 5F #th [X s B 31 R
case BIE 2005/79 (13-7-2005)

Q Florea.cz

Dangypmini (Million Stars®) Blancanieves

Funded by the European Union

SRR BEE)

Directed by the European Commission, IP Key is implemented by the European Union Intellectual Property Office (EUIPO). IP Key R IHZE 12455 » WCEANHM MG (EUIPO) SCHE



®[PKey cHINA

FNRSAY, BREIEIHT. SitE K5 EFAR www.ipkey.eu

Facts //| E1E

«  The owner of ‘Dangypmini’claimed that ‘Blancanieves’ was an EDV. /// “Dangypmini"EiE& & #K‘Blancanieves” JEDV,

« They provided a search report which, on the basis of genetic tests, concluded that there was a high degree of
relationship between both varieties. /// IZFEE R TIeFRS. IREETEENF, AER T @M BFESERS

«  The owner of ‘Blancanieves’submitted another report stating the opposite conclusion. /// “Blancanieves’FiE &2t T
B EEICEAERANRES.

« CPVO assessment established that 17 out of 21 observable phenotypical characteristics were different between the

two varieties. /// ZRREBIBYIGRFNE T, 21N ANNREMERA, 17 NMEERMBEER.

Funded by the European Union Q EH !NRO
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Decision of the Court /// LBz R

» The Court concluded that even if ‘Dangypmini’had been used to breed ‘Blancanieves'it could not be
considered an EDV. /// 5f=iAJ9, BME“Dangypmini”#FBFE%E Blancanieves”, thABEIRMIIEDV,

« The Court noted that both varieties differed in a large number of characteristics concerning shape and
construction (morphology). //l i ZBeigt, HERIR. &1 (FEF) FHHE, RTRMIEREFERAER.

» The Court considered that the differences found by the CPVO between the varieties were so substantial in
number and significance that they do not just represent one or few differences as required for an EDV under Art.

14.5 UPOV 91. /Il i£BsiN /S, BREBIEYImITEAREMEFEESERER, MMIGUPOV (19915FXA) 514
FESHF, RTEDVEFRISMMTNSXE— T EE N ERRINE.
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GLADIO - SIRIO CL

Judgement of First Civil Division Commercial ‘\ : '1.‘".;"-
Court of Turin, Italy 7, ~ s
BEARMREE RS — REE e R
Case 3519/2015 (14-05-2015) A

Funded by the European Union
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Facts /// £iF

« The owner of ‘Gladio’considered ‘Sirio CL’an EDV because 35 out of the 38 morphological
characteristics of the variety were the same /// "Gladio” FfB&1IAJ “Sirio CI"” & EDV, R J91Z5m#38

/I\J:I:ZID\II\E%EPI ﬁ35/|\$alﬁ.lo
« ‘Sirio CL'was developped using ‘Gladio’ and material of ‘Clearfield’ /// “Sirio CL" Z{FEFMH "Gladio” #0

"Clearfield” ZFEMTEEXE.
« The technical expert concluded that it was not an EDV /// ¥ AREZFKIANS, 1ZEEFHFHIEEDV

Funded by the European Union Q EH !NRO
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Decision of the Court /// LBz R

+ The Court concluded that the differences that may exist between the initial and the derived variety are
irrelevant if the second variety predominantly conforms to the IV through the characteristics resulting
from the genotype of the IV. /// JEBRIA, MIRIREmFETRIGEMHERE~EMTREARSRIGm
MiEE, WREEMIITERMZETREFENERAAEE.

« The Court also said that the the genetically inheritable characteristics are to be given prevalence to
the superficial features that may be influenced by the environment. /// &ZFefgH, BIEE AN XS
TR REZIMERIMAYR IR

« ‘Sirio CL'found an EDV because it reproduced the 4 genetically inheritable characteristics of ‘Gladio’.
/Il "Sirio CL" 2EDV, FAHEESI Y "Gladio” AI4NEIEEMEIR,
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Guidelines for Handling a Dispute on Essential Derivation in Ryegrass
(Adopted by |SF Forage and Turf Crops Section, November 2009)

The 1991 Act of the UPOV Convention introduced the concepts of essential derivation
and dependency from an initial variety (i.v.).

The Forage Plants Section of ASSINSEL conducted a study in 1997 and 1998 to
evaluate tools and to determine a possible threshold for assessing putative essential
derivation.

Based on the results of that study “Principles of a Code of Conduct in Essentially
Derived Varieties of Perennial Ryegrass” were adopted by the Section in 2002. These
guidelines fully replace that Code of Conduct.

In 2005 the ISF Forage and Turf Crops Section decided to conduct a new experiment
with a new testing protocol using SSR markers on bulked plants instead of using AFLP
markers on individual plants.

As the results of the new experiment (available at the ISF Secretariat on request) are
adequate for the purpose it is now agreed that:

a. The Jaccard coefficient is an effective measure of genetic similarity between
varieties of perennial ryegrass when SSR markers are used, on bulked plants of
a variety.

b.  Once the coefficient is 0.6 (EDV threshold) or higher, the burden of the proof
shifts to the breeder of the putative EDV in question.

c. In this instance, breeders of the initial and putative essentially derived varieties
may initiate a discussion and try to reach an amicable settlement.

d.  If an amicable settlement cannot be reached:

i. The parties may ask for arbitration according to ISF's “Regulation for the
Arbitration of Disputes concerning Essential Derivation™; or

i A narty mav decida to an fa et
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(‘SF International Seed Federation About = Our Work = Resources = Events = Members « O Members Area  Contact
Disease Resistance TRADE RULES DISPUTE SETTLEMENT ERRORS & OMISSIONS INSURANCE

Phytosanitary Matters
‘ 1 ISF has adopted arbitration procedure rules tailored to the technical and legal aspects of essential derivation in plant breeding.
Plant Breeding

Seed Health « Regulation for the Arbitration of Disputes concerning Essential Derivations (RED)

Seed Treatment Explanatory notes clarify and provide guidance on numerous provisions of these rules. RED is based on a threshold for essential
Trade Rules derivation, measured as the genetic distance between varieties, above which the breeder of the putative essentially derived variety
must demonstrate that his variety has not been predominantly derived from the initial variety.
RED does not anticipate any special requirements for the arbitrators and the choice of arbitrators is at the discretion of the disputing

parties. To assist parties, ISF provides a list of international arbitrators who have the knowledge to handle a dispute on essential

derivation.

The ISF Crop Sections has adopted guidelines for dealing with disputes on essentially derived varieties of perennial ryegrass, maize,
oilseed rape, cotton and lettuce and button mushrooms.

The protocol for assessing the genetic distance between diploid perennial ryegrass varieties; the list of the 3072 SNP markers used in
the guidelines for maize; and the technical rules for establishing a threshold for essential derivation are available upon recuest.
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