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The challenges of IPR enforcement on online platforms in China:
practical tips and case review
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Online Platforms in China
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Challenges of IPR Enforcement on Online Platforms
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- Diversification of online platforms
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- Platforms’ reliability on addressing infringement
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- Transitory nature of new marketing frontiers (live streaming sales)
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-  Cross-border e-commerce
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Case Review Z=f5l[o][5

Topic 1: Does setting another party’s trademark as
keyword constitute infringement?
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Huawei’s trademarks Shenzhen Mingyu set “¥€73” as keyword for its earphones
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Case Review Z=f5l[o][5

Topic 1: Does setting another party’s trademark as
keyword constitute infringement?

ihRl—: BABIMAERERXERARERERN?

e Xihu Longjing Tea Association’s GlI * Hangzhou Mingyin used Xi-Hu-Long-
& certification trademark Jing as the keyword of tea on its
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Case Review Z=f5l[o][5

Topic 1: Does setting another party’s trademark as
keyword constitute infringement?
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Typical conditions of infringement recognized by courts:
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i.  setting the trademark as a keyword; }&{th AFRIR D182 KHEA,;

ii.  use the mark either in the product name or webpage of the infringing product; and SN~ AR FREK

PR RERE AR, FHE

iii. the products are identical or similar with the goods covered by the concerned trademark.
B S RF R E IR e R EGE L.

However, “setting the trademark as a search keyword and putting the trademark in descriptive use may not
cause confusion and does not constitute infringement.” (Shanghai Fubao Health Technology Co., Ltd. v.
Xiangyang Ai Ma Mi Technology Co., Ltd. (Hubei Higher People‘s Court))
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Case Review Z=f5l[o][5

Topic 2: Enforcement against Live Streaming Sales
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Photos of clothing and bag with the Molly design extracted online
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Case Review ZEf5l[o]jp
Topic 2: Enforcement against Live Streaming Sales
i ERHErRAY4EN

Transitory nature

s

Diverse methods (short videos, live streaming, and e-stores)
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Administrative seizure & penalty not sufficient
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Punitive damages CNY 5 million granted
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Case Review Z=f5l[o][5

Topic 3: Test Buy & lIdentification Report Requirement in
support of Counterfeit Complaint

imel=: AZFHREREF, NibELEERSIHEK

Cons - g Pros - flt 5
Too costly to buy from every link; * reasonable in fixing the evidence and
NEEIN R mkd s protecting Platform, Right Holder, and
Arbitrary and lack transparency in Party under Complaint from liabilities in
implementation of Platforms’ Rules i.e. future proceedings.
Good-faith Takedown Mechanism; SEYTTEIEREIHE, BFFE
EEMNBITIR AR, R=1FE RERAFEFFEFEE. FIA
B (ERIFNE) ; IR A =T,

Stores repost the products via different
listings after the heat (whack a mole)
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Case Review Z=f5l[o][5

Topic 3: Test Buy & lIdentification Report Requirement in
support of Counterfeit Complaint
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- Closer collaboration between Right Holders and platforms;

NAANSFaZEmaslE

Evaluate formal legal notices to Platform and Party under Complaint;
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Evaluate the overall picture, to decide whether to move to offline
actions.
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Case Review Z=f5l[o][5

Topic 4: Non-straightforward & Complex Case Scenarios
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Platforms support take-down requests claiming non-straightforward
infringement (unfair competition, trademark ownership disputes,
etc.) only based on effective Penalty Decision / Judgment;
YIFEZRBFRNER (FESRSE. BMEFNE) | FEeNET
ERVETIRTE / FURSZFF NERIEK

Platforms benefit from delaying removal by keeping the traffic and
receiving promotion fees from Infringer after receiving the take-down

request.
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Practical Tips SEFHZEIY

Strategic approach to IPR protection online and offline
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Deterrent effect to key infringers through well-built cases
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