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ASSESSMENT OF DISTINCTIVENESS



A Trade mark must be distinctive for the the relevant  consumer 

(average consumer). It must be capable of the identifying the G&S from 

a particular undertaking and distinguish those G&S from those coming 

from other undertakings (competitors).

May overlap with descriptiveness but has a broader scope.



A Trade mark must be distinctive for the the relevant  consumer 

(average consumer). It must be capable of the identifying the G&S from 

a particular undertaking and distinguish those G&S from those coming 

from other undertakings (competitors).

May overlap with descriptiveness but has a broader scope.



Greener & Greener (Word)
019018710  Nice classes 1; 4; 5; 29; 31; 40 

018890627  Nice classes 9 

018589283  Nice classes 35 R1838/2021-5

PERFECTING YOUR FORMULA (Word)

018342666 Nice classes 42 (partial) 

https://euipo.europa.eu/eSearchCLW/#key/trademark/RFS_20241023_019018710_019018710
https://euipo.europa.eu/eSearchCLW/#key/trademark/RFS_20240916_018890627_018890627
https://euipo.europa.eu/eSearchCLW/#key/trademark/RFS_20220816_018589283_018589283
https://euipo.europa.eu/eSearchCLW/#key/trademark/APL_20220525_R1838_2021-5_018011511
https://euipo.europa.eu/eSearchCLW/#key/trademark/APL_20220525_R1838_2021-5_018011511
https://euipo.europa.eu/eSearchCLW/#key/trademark/APL_20220525_R1838_2021-5_018011511
https://euipo.europa.eu/eSearchCLW/#key/trademark/RFS_20210609_018342666_018342666


Average Consumer Standard (Established by CJEU)​

The Court of Justice of the EU (CJEU) has consistently defined the average 

consumer as:​

Reasonably well-informed,​

Observant and circumspect,​

But not necessarily linguistically skilled or analytical.​

The average consumer is not assumed to translate or analyze foreign words 

unless they are commonly known or understood in their region or among the 

target public.







Selected examples
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Slogans
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Position mark
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Position mark
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Motion mark
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Motion mark



Virtual world



Virtual goods



Virtual services
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Word mark
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Word mark





•CP3. Distinctiveness - Figurative Marks containing descriptive/non-
distinctive words

•CP9. Distinctiveness of three-dimensional marks - (shape marks) 
containing verbal and/or figurative elements when the shape is not 
distinctive in itself



THANK YOU

@IPKey_EU
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