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NOVELTY OF DESIGNS



1. Introduction – EU Design Regulation (Regulation amending Council Regulation (EC) No 

6/2002 on Community designs and repealing Commission Regulation (EC) No 2246/2002) 

2. Invalidity of designs: lack of novelty

3. Disclosure
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INTRODUCTION – EU DESIGN REGULATION



Novelty of designs

1. A design shall be protected by an EU design, if it is new and 

has individual character

Art. 4 EUDR -  REQUIREMENTS FOR PROTECTION

Art. 3 EUDR -  DEFINITIONS

1. “design” means the appearance of the whole or a part of a product 

resulting from the features, in particular the lines, contours, colours, 

shape, texture and/or materials, of the product itself and/or of its 

decoration, including the movement, transition or any other sort of 

animation of those features;



Novelty of designs

1. A design shall be considered to be new if no identical 

design has been made available to the public:

2. Designs shall be deemed to be identical if their features 

differ only in immaterial details.

[…] (b) in the case of a registered Community design, before the 

date of filing of the application for registration of the design for which 

protection is claimed, or, if priority is claimed, the date of priority.

Art. 5 EUDR -  NOVELTY
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1. An EU design may be declared invalid only in the following 

situations:

(a) The EU design does not correspond to the definition under Art. 3, point (1);

(b) The EU design does not fulfil the requirements laid down in Articles 4 to 9; […]

Art. 25 EUDR -  GROUNDS FOR INVALIDITY

Art. 5 EUDR -  NOVELTY
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INVALIDITY OF DESIGNS – LACK OF NOVELTY
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Identical?



LACK OF NOVELTY

There is identity between the EU design and an earlier design where the latter discloses each 

and every element constituting the former. An EU design cannot be new if it is included in a 

more complex earlier design (25/10/2011, R 978/2010-3, PART OF SANITARY NAPKIN, § 20-

21).

However, the additional or differentiating features of the EU design may be relevant for 

deciding whether it is new, unless such elements are so insignificant that they may pass 

unnoticed.



LACK OF NOVELTY – PRACTICAL CASES

ICD No. 117 027 - Inflatable toys

Contested design

Prior design



LACK OF NOVELTY – PRACTICAL CASES
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ICD No. 121 140 – Backpacks (part of) 
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LACK OF NOVELTY – PRACTICAL CASES

ICD No. 114 883 - Balloons for children

Contested design

Prior design



LACK OF NOVELTY – PRACTICAL CASES - QUIZ

Are the designs identical? YES or NO

Contested design Prior design



LACK OF NOVELTY – PRACTICAL CASES

ICD No. 114 883 - Balloons for children

Contested design

Prior design



LACK OF NOVELTY – PRACTICAL CASES

Contested design

Prior design



Lack of individual 
character



QUICK RECAP – GENERAL PRINCIPLES

 

2. INFORMED USER 

3.DESIGNER’S FREEDOM

1.SECTOR CONCERNED



QUICK RECAP – GENERAL PRINCIPLES

 1.SECTOR CONCERNED
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 2. INFORMED USER 



QUICK RECAP – GENERAL PRINCIPLES

 
3.DESIGNER’S FREEDOM



LACK OF INDIVIDUAL CHARACTER – PRACTICAL CASES

12/03/2019, T-352/19; Packaging for foodstuffs, EU:T:2020:94, § 28, 31, 33, 40

Contested design

Prior design



LACK OF INDIVIDUAL CHARACTER – PRACTICAL CASES - QUIZ

Do they create the same overall impression? 
YES or NO

Contested design Prior design



LACK OF INDIVIDUAL CHARACTER – PRACTICAL CASES

12/03/2019, T-352/19; Packaging for foodstuffs, EU:T:2020:94, § 28, 31, 33, 40

Contested design

Prior design



LACK OF INDIVIDUAL CHARACTER  – PRACTICAL CASES

12/03/2019, T-352/19; Packaging for foodstuffs, EU:T:2020:94, § 28, 31, 33, 40

Contested design

Prior designs
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DISCLOSURE



For the purpose of applying Articles 5 and 6, a design shall be deemed to have 

been made available to the public if it has been: 

✓ published following registration; 

✓ exhibited; 

✓ used in trade; 

✓ or otherwise disclosed

before the date referred to in Articles 5(1)(a) and 6(1)(a) or in Articles 5(1)(b) and 

6(1)(b), as the case may be, except where these events could not reasonably 

have become known in the normal course of business to the circles specialised 

in the sector concerned, operating within the Community. 

ESTABLISHING THE EVENT OF DISCLOSURE 

ART. 7 EUDR - DISCLOSURE



QUICK RECAP – GENERAL PRINCIPLES

OFFICE’S ASSESSMENT: 

 

2.WHEN? 

3.HOW? 

1.WHAT?



Instagram? 

ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

Social media



ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

(06/03/2024, T-647/22, Shoes, EU:T:2024:147)

53. in December 2014, Rihanna was a world-famous pop star, it should be observed that both her 

fans and the circles specialised in the fashion sector had, at that time, developed a particular 

interest in the shoes that she wore on the day on which the contract under which the star became 

the applicant’s creative director was signed. That being the case, it is perfectly reasonable to take 

the view that a not insignificant proportion of the people who were interested in music or in 

Rihanna herself, including her clothing, in December 2014 viewed the photos in question 

closely in order to discern from those photos the appearance of the shoes that the star wore, thus 

recognising the features of the prior design.

Instagram? 

Social media



ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

Google Listing



ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

Google Listing
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Google Listing



ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

Google Listing



ESTABLISHING THE EVENT OF DISCLOSURE - INTERNET

Google Listing





THANK YOU

@IPKey_EU
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