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Four things belong to a judge:
B H BRI ZEN :
to hear courteously,
U

to answer wisely,

PIEMER

to consider soberly,
BB
and to decide impartially.
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classical greek philosopher
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Tasks and Status of the Patent Court
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Tasks and Status of the Patent Court
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FEDERAL COURT OF JUSTICE
BB misb

Appeal on points of fact Appeal on points of law against a Appeal on points of law against a
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Judges
=B

Legally quallfled members

S P SE N i)

= qualification to exercise the functions of a judge iIn
accordance with the Judiciary Act

working for many years in the profession in another
branch of jurisdiction or as an examiner at the Patent
Office.
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Judges
=E
Technically qualified members

FL & DR BB A B

degree in one of the natural sciences or a technical subject

47 52K B BB A BB T ) L

practical professional experience and legal expertise in the
field of patent law

FE L MRS A Ik 20 35 A1y b iR

status: professional judges, not only technical experts or
lay/ jury judges

S BARE, MOEBEARLTHKEAE L/ HINE



Judges
%E
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Article 7 Basic Law
(FAEY FOT4

[Judicial independence]

[ &ML

Judges shall be independent and subject only to the
law.

RE N, REMIRA



BUNDES
PATENT Judges

GERI %E

Substantive independence:

SEJRJHAL :

not bound in their decision-making by any
Instructions or recommendations but only by the
law.

TERUE PRI, BRSIERLIRAL, ANSALTER
RN ENEARN
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Judges
=B

Personal independence:

LA

no disadvantage on account of the content of
their decisions, thus they cannot be removed
from office and may not be transferred without
their consent
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Technical Judges versus Expert Witnesses

BAREESEHIEA

{ professional combination of technical and juridical expert
knowledge

B A A R AL

experts have high specialization, technical judges have
special knowledge in patent law and practical juridical
experience

EXRAIMA RN FNIIR, BORVEE WE 245 )% St
F ARl RPN =] VA 2 6

overall importance of exchange on technical views during
proceedings and the final oral session of the court
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Technical Judges versus expert witnesses

BAREESEXIEA

| mixed panels with technically qualified judges assure
Intensive exchange of information and opinions

HARAREIEE S M 2EE 308/ 4 n] BN o
= BATI S A2 i

responsibility of technical judges for the final decision
and the drafting of the written decision
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Technical Judges versus expert witnesses

RNEESEFIEA

i qualified experts are difficult to find, may lack special
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experts may prolong
B Al R AE KL E

| 1 experience in the field of patent law

| GRR L R R, R B SRR )

proceedings and are expensive

PR TE],  OF H 5 BGR

B

experts may not be impartial

L GV e G E AR

experts do not take responsibility
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£ PATENT Procedural P LI nciples
GERICHT S JE
e PatG

= Gesrie PrOceedings betore the Federal Patent Court are based
~==- on special provisions
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Zivilprozess-

‘ordnung The provisions of the Code of Civil Procedure are also
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applicable where relevant and when the specifics of the
patent law proceedings do not provide otherwise.
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SR PATENT Composition of the Boards

< GERIC RREHIR

Presiding judge

Associate judges EHEE
REHIRE Legally trained member Associate judges
1 legally trained member SRR PrEEE
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Nullity Board
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Composition of the Boards

TR TR

——— GERICHT

Rejection of the application: Rejection of the application:
I i LB
Associate judge Associate judge
PSR PEBIETE

1 legally trained member
142 AR I L

Cancellation: Cancellation:
EiCE| Ei G|
Associate judge Associate judge
FREHEE FEHEE
Presiding judge
Other: EE?EE Other:

Legally trained member

i P A il
Associate judge : : Associate judge
PR [i-F: 871
1 legally trained member 1 legally trained member
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Board of Appeal for Utility Models
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Principles of Proceedings

g Yl

N ()

for all IPRs the same procedural principles and
safeguards — especially the right to be heard — apply
I RNV A 1 FH A [R] AR P S DU AT DR 47 Fie it
5l 22 i B AL

the rules for taking and evaluating evidence are the
same

S T4 RIS VT £ LA
AT
g the court has great discretion concerning case
Y% Y management
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Principle of Party Disposition

SETAEERN

no ex officio proceedings without filing of the
statement of claim by the claimant

IR RS REZIFR, BIAFEKIRBE T

claimant may terminate proceedings at any time by
withdrawing its application

s AT B SR PR, IR

the statement of claim and the reaction of the
defendant whether to defend the whole or only part
of the IPR determine the subject-matter of the
proceedings

YRR DL S o 45 (R [E] N, B S8 %o 4 33 A 3 49 R
FERHAT U, e T R IR




ol "Mma"”

Principle of Party Disposition

=Yg =Y

decisions to be taken by the court are limited by the
request by the parties: ne ultra petita

RGEAE R AR L BE N A TR R 2 =35
J3 88 53 B

Inl

iy

In appeal proceedings: prohibition of a reformatio
In peius (no change for the worse)

FURRERF: ZRIEAHI AR S R A BE Oy ANA
AR 5D




BUNDES Representation

GERICHT RFE

representation before the Federal Patent Court by a
lawyer or a patent attorney

A A3 T B T R B AAE AR AE IR L Ry B
R

under certain conditions other natural or legal
persons are authorised to take the place of a legal
representative.

ERFE R, HAt B R NBGE N HAH Al
NIEENERN

representation not obligatory

AER— AR



Principle Of Ex Officio Examination

WREADL B & SR

once proceedings have started, the Court is not limited
exclusively by the

facts as submitted by the parties
MR —BITE, VAR RIAE R 52 5557 RS 352/
R A1

the court must investigate the facts and arguments ex
officio within the framework of the applications submitted.

PR AU BB A0 i O RE A P, R
ES G I R

il

parties are required to assist in clarifying the subject-
matter by making full and truthful statements regarding
the facts and circumstances.
BRI F LAFOE e . BSLm A, B
A EA




» BUNDES Principle Of Ex Officio Examination

BRICHT P BR A 5 25 JEL

GERICHT

B BGH Tretkurbeleinheit X ZR 19/12

. -’ The court has no obligation to examine documents
provided by the parties whithout further comments on
|  the merit of those documents

X 2 HT R A AR BB AREAT FRAE RO SCLE, 5B
A XSEHITHE



http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/list.py?Gericht=bgh&Art=en&Sort=3
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Principle of the Lawful Judge
BB RN

actions and appeals are submitted to the relevant,
predetermined board

URVA AN _EVRIRAZ TGS E AR R M=

a reporting judge is designated in line with the board-
Internal rules of procedure
Eﬁéﬁ%W%%ﬁ?ﬂM%ﬁ~&%ﬁ%%%%
RE

he prepares a written opinion which is passed on to all
members of the board for comment.

ZIAHEES R, AR A=A R &
B RTHEN




Principle of Fair Trial

o5 A SR

& Article 103 [Fair trial] Basic Law

(HEAVEY $103% [AFHA )

In the courts every person shall be
entitled to a hearing in accordance  with law.

EIRBE, ANANHGEZA WAL

Section 93 Patent Law

(EFEY 893%

A decision may be based only on  facts and
results of evidence on which the parties
Y were able to comment

- sea U REARE 255 7 AENE 5T UE AR ) S5 SR A SR A H
7 -




39 BUNDES
* PATENT

GERICHT

A3 S5 RTR AL P SR B BT 4K 4 1 2

Fair Trial/ The Right T

o Be Heard

OB T B A
obligation to explain facts and legal deliberations on
which to base its decision

7 THI 175 F& EAT AR 1 A

§ SRR

obligation to take arguments of the parties into
consideration and to rebut arguments in the
reasoning of a decision

ERE =

[ B IX AR AR

TR R T LB RS, TR S

on appeal a decision may be set aside because of
failing to comment/rebut arguments of the parties

£ L VF]
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UNDES
ATENT Case Management

GERICHT %ﬁ:%f?ﬁ

Art 87 Patent Law,

(ERNEY 875
273 Code of Civil Procedure

(REUFAEE) $273%

The presiding judge sets a date for consultations or
for an oral hearing

R B E PR O Sk e B H Y

The presiding judge may take any measures he feels
necessary to prepare the oral hearing in a way, that
decision can be reached at the end of the oral
hearing

FHAE RO D ERAEAT i E, vk
o PRASCT e 4, DABEAE 11 Sk o B 45 AN 2k g ok




Sec 83 Information Of Parties

BEIFIFEHER

. (1).. the Federal Patent Court shall indicate to the
parties as early as possible those aspects which will
presumably be of particular significance in respect
of the decisions or which are helpful for
concentrating the oral proceedings upon the issues
which are essential for the decision. No such
Indication need be made if the aspects appear self-
evident on the basis of the parties’ pleadings.

(1).. BRI RR G MR ) =4 507 15 DI R84 /2 AT
BEXT L P P s A L), WREE(E B BTk
1SR e B AR RSN L P ok B o F T
I EERR 4 24 5 7 R AR, hMZIK%EWJT ik H
W, VABRIA R ZIRY] EIRE R .




BUNDES
i PATENT
GERICHT

Sec 83 Information Of Parties

The Court may reject means of challenge or defense
which are brought forward only after the expiry of a
time limit if

HEL N AITEOUHT, 15 B T8 287 I TR] B PR e o
OB INEIE R E

. the postponement of the scheduled oral proceedings
would be required

. e BAEIR 22 b ) H R AR R

. the party affected does not sufficiently excuse the
delay, and

. FHIR BT R B 7o o0 Hi ik B A 2 5 3 Y
. there has been instruction about the consequences of
failing to observe a time limit

| 3. 022 3 T AR BB ) SR

BEIFIFEHER



PATENT Section 139 Code of Civil Procedure

GERI (REIFIRTEE) 58139%

the court is to discuss the circumstances, facts and legal
ramifications with the parties

RS HFTT N IRIEO . FRAEA R R

(L

the court ensures
that parties make declarations in due time and completely

V2o i O 24 55 D7 TE& 24 N [A) 78 70 3 35 B -

that parties amend by further information incompletely
asserted facts

2 S S A3 M B R R 55 A

that parties designate the evidence and file the relevant
petitions.

4 55 7 45 1 AR R A HE SRR
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GERICHT

Section 139 Code of Civil Procedure
(REFIRFIAEY F139%

No surprise decisions

BeH RBHH

The court may base its decision only on such aspects
where it has given corresponding notice of this fact
and has allowed the opportunity to address the

matter.
V2B AE A EE A RIS R B A H: X S s s T A B
FVEF B4 T 7 R BT TR RNl




= BUNDES Oral Hearing

O PATENT Ol % ‘$ ﬁ

::::: § Sec 169 Courts Constitution Act
- (EVEVERGEE) $169%

The nullity boards always render their judgements
following an oral hearing

ToRZ s AERAT 11 Sk v B 5 1 Hh Rk

Oral hearings are open to the public, recordings are
not admissible

KB BN A AT AR IR AR
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Oral Hearing

B¢

presentation of the essential content of the files
FRIR A IR AS N A5

speeches of the parties in order to bring and reason
their motions

AHETRE, feth S BRSO R

discussion of facts and legal aspects of the case
XT F A ) S5 SRR o) R Tt 1

amicable resolution of the dispute

LA 77 2 o



y BUNDES Judgement

PATENT
AR

The board reaches its decision in secret and then
pronounces its decision directly thereafter or in a
separate hearing.
éi%w%ﬁu,ZE%EE%,ﬁ%%%%ﬁ
HE_"\/I

The decision is served on the parties in writing and
with reasons.

Rl 2 S IR AT A o, AR R U D EE




Taking Of Evidence

Sec 88, Means of Evidence

882k, HUEHI

Inspection on site
Ir &

hearing witnesses, experts, expert w

Bk

Itnesses and parties

WEGIEN . B2 BZAEAMEE

=7 R R]

Inspecting documents and declarations

8] SO AT A

use any other means the court thinks adequate

AR BN N IE 2 1 HARAE AR 7 50




Taking of Evidence
BUUE

Section 286 Code of Civil Procedure
Evaluation of Evidence

(R

PEALGUESE

LFIRIED 3

3 286%%

decision at the court’s discretion and conviction

NVASERE TR

LA H R E

bound by statutory rules of evidence only in the
cases designated in the present Code.

X FIAT (RS
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Evidentiary Value
UESE B
records and documents prepared by a public authority
within the scope of its official responsibilities establish

full proof
O IR TR L I ACHR 5370 [ A 20 il A A 2R A0 SO T AR

NFE AR

public records and documents containing a directive,
ruling or decision issued by a public authority establish

full proof of their content
BE AN R IITES . B G 1A TR ZE A
A RTAE ot H A s ) 78 70 UES

public records and documents setting out other content
establish full proof of the facts set out therein.

)38 HA Y O SRS SR AN ST ATAR yox e e
FIT IR S5 52 1) 78 70 UE S
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Authenticity of Records and Docs
AR B B s

: German public records

NSRS

Records and documents which appear to have been
executed by a public authority or by a person or
entity, are be presumed to be authentic

22 N HA L B N D3 BSARSE 3 )RS S A A
RNETEINE T 1)



e Authenticity of records and docs

GERI R AR B

& Foreign records and documents

AN =ETIDELE

discretion of the court to decide whether record or
document are deemed to be authentic without further
proof by supporting documents

VAR BAT R E R B RS B SER, LR
AL S FR SR AUk A

legalisation by a consul or minister of Federal
Republic of Germany shall be sufficient proof

225 18 [ B S S R ] 4900 B B 2 TE A S B A
N ARy 78 70 UEPE




Peculiarities in Nullity Proceedings
TR PRI R

Where the action is dismissed, the decision only has bearing
forthe two parties.

AR YFRRA], hE RARIUTHEAN

The declaration of whole or partial nullity destroys the patent or

restricts it with retrospective effect and with effect for all
and against all.

qurs B R A s ER o LR, WA LA], BB LA
g ZEXT ROoe e Ta Rz IR

The declaration of nullity or its restriction is recorded in the
Patent Register and an announcement to that effect made in
the Patent Gazette.

TR TR Bl R R ] i 7= AR s N B A SR H, IR (F
A afi) ERBEHRA S



Legal Remedies

B

FEDERAL COURT OF JUSTICE

BRFR B =i B

/]

Appeal on points of fact
and law (Berufung)

B B SEANR AR A AR
#_EVF  ( Berufung )

/

Appeal on points of law against a
decision (Rechtsbeschwerde)
B0 R o VAR IR AR ) _E R
( Rechtsbeschwerde )

\

Appeal on points of law against a
judgement
(Revision)

BH0F A R R IR TR 1A AR L B B VR

‘Revision)

HIGHER REGIONAL
COURT

S X AR

1

Appeal on points of fact and law

xS S AR R AR A L YR

FEDERAL PATENT COURT
BRI & FEBE
NuIIity[ction /Appeal\
Patents EiF
ER TR / \
German
Patent and Federal Office for
Trade Mark Plant Varieties
Office B E YT AR
7S @%ﬁ%‘ﬂ?ﬁﬁ FHAE

DISTRICT COURT
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Legal Remedies

RO

on Points of Fact and Law

8 An appeal on points of fact and law may be filed with the

Federal

Court of Justice

A [ RIS e i VR e BT 0 S SRV AR m) AL H B )

*= No special leave to appeal is required.

K%E%%%Lﬁﬁﬂ

In the appeal proceedings the Federal Court of Justice sits

*&l as a trial court

£ EVFRER 1, BRI AR NI B VA e T &
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