Free riding and denigration
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There are two kinds of people, those who
do the work and those who take the credit.
Try to be 1n the first group; there 1s less

competition there.
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The legal frame
FRERA

The Marketing Practices Act
B AT A

Misleading and undue marketing
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Section 3. Traders may not use misleading or undue indications or omit material information if this is

designed fo sigm’f cantly distort consumers’ or other traders’ economic behaviour on the market.
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(2) Marketing whose content, form or method used is misleading, aggressive or subjects the consumers or
: rs to undue influence, and which lends itself to significantly distorting their economic behaviour, is




The legal frame
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5.-(1) Comparative advertising means any advertising which explicitly or by implication identifies a competitor or products or services
offered by a competitor.
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(2) Comparative advertising, cf. subsection (1), is permitted under this Act when the following conditions are met:
(2) L FAFR LG ER], RIFRILEFEFHITE (1) KFHIHER
(1) it is not misleading,
() ARATIR S,
(i1) it concerns products or services meeting the same needs or intended for the same purpose,
(i) 8 i 2 A 1R 75 SR B 5 72 F A R H A B i 55
(111) it objectively compares one or more specific, relevant, verifiable and representative features of these products and services, which may include
price,
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(iv) it does not create confusion in the market, between the advertiser and a competitor or between the advertiser’s trade marks, trade names, other
distinguishing marks, products or services and those of a competitor,




The core provision
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The General clause
—
Article 1
1
Good marketing practice
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Case law under the general clause
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. Product imitation
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. Trade dress
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Product imitation # 1: the coffee pot
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Product imitation coffee pot
P AR AT — DI

- The Supreme Court found (ruling in case U 2012.256 H):
- ‘eI (U 2012.256 HPIEGE) -

- There is no doubt that the original products have such distinctive character that they are protected against product
imitation by the Marketing Practices Act § 1.
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There 1s a likelihood of confusion between the claimant’s and the defendant's thermos, and some of them are

almost slavish imitations.
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Product imitation
P an AR AT
Lego vs Byggis
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Lego vs byggis
'K a1 S by ggis

The court’s ruling (U 1995.92 S):

B (U 1995928 )

The Lego brick’s position in the Danish market today is the result of many years of extensive product development and marketing. The

result of this effort should be protected by the Marketing Practices Act § 1, so that very close product imitations should be stopped
unless the similarity of the products depends on technical, functional relationship.
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The Byggis brick appears in its basic forms as identical to the Lego brick. It can be assumed that this is intended, and that Byggis has

produced its block without significant independent effort. The technical differences are few and appearance wise insignificant. The
technical idea underlying the Lego brick is specified in the patent claims 1 and 2, and this idea may freely be reproduced. However, this
may not lead to Byggis ipso facto being entitled to shape its bricks so identical with Legos’s that they can substitute Lego’s and be built
together with them. It must be assumed that Byggis could have implemented the described idea in many other ways keeping the brick’s
function but making it different to the Lego brick.
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Trade dress
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= not a trademark infringement but from an overall assessment:
parasiting or free riding in violation of the general clause on good marketing practice.
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Parasiting (no trademark infringement) example 2
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[llustrates the necessity for an overall assessment
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The general clause and loyalty
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. The Danish case law shows that a general unwritten clause of loyalty in contractual relations expands the use of the general clause. This
is shown on case law in relation to e.g.

- PPERHGNERMY, EFRRAFTE - RABCCE MR FFTIE T BORN N . KRR LU O A B, Bl

. Negotiations that do not result in cooperation
- HRIFEESIENRA

. After termination of contract or cooperation
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. For subcontractors or suppliers
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Loyalty leading case # 1
BN T35 ) #1

Health tablets (U 78.305 S)
{Rf@25 F (U 78305S)

The Court finds that the defendant through his business, which offers assistance in marketing has
a special duty to confidentiality about a product that is sought marketed in collaboration with his
business. A possible partner must often at an early stage before an agreement may be entered,
have to inform the other party about matters which he precisely because he approached a
consultancy firm must be able to count on not exploited by the advisory business. The defendant
must bear the risk that it is not clear to what extent the defendant's new partner has used the




Loyalty leading case # 2
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U 82.449 S (roller transport system)
U 82.449 S (RE L RS

The Court did not find a likelihood of confusion for the
knowledgeable purchaser, but because of the defendant's former
status as a distributor with the resulting depth knowledge of the
claimant’s product, the court found that the defendant's product
was 1n violation of the general clause on good marketing
practice.
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Denigration — case law
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- #1: —NRELRMEHEIE:

- "My customers are more satisfied now — after I no longer sell Toyota but has switched to Mazda. Come and get a
test drive and understand why I changed.” Clear violation.
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- #2: A telecompany in competition with the national company wrote:
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ICC code of conduct
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Article 12 on Denigration
KT IRER I 124%

Marketing communications should not denigrate any person or
group of persons, firm, organisation, industrial or commercial




Thank you
for your attention
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