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PREVIEW

Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions
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PREVIEW

Some key provisions of the 1991 Act:

1. Breeder and Variety: DEFINITIONS

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions
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DISCOVERY 
OR FIND

DEVELOPMENT   
IS NECESSARY
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VARIETY  
• plant grouping- lowest known rank 

• irrespective of whether conditions for the grant are met

• defined by the expression of the characteristics 
resulting from genotype(s)

• distinguished from other plant grouping 

• unit suitable for being propagated unchanged
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DISTINCTNESS

Must be clearly distinguishable from any other 
variety (whether protected or not) whose 
existence is a matter of common knowledge

…anywhere in the World
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PREVIEW

Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species: the DUS challenge

3. Provisional Protection

4. Duration

5. Scope/Exceptions
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MINIMUM GENERA AND SPECIES TO BE 
PROTECTED

On  joining 
UPOV 15 genera or species

1991 Act

Thereafter

1978 Act

5 genera or species

24 genera or species 
(within 8 years)

ALL genera and species 
within:

•10 years (new 
members)

•5 years (existing 
members)
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NON-RESIDENT PBR APPLICATIONS
(Selected Countries  in Latin America)
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Cooperation in examination (C/49/5)
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GENIE Database

(Genus / species)
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Cooperation between 
Authorities 

Cooperation between Authorities can involve:

• purchase of DUS Test Reports from other 
Authorities

• bilateral arrangements to remove the need for 
duplication of DUS Tests

• centralized DUS testing at regional or global level
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Cooperation between 
Authorities

Cooperation between Authorities is important for:

• minimizing the time for DUS examination

• minimizing the cost of DUS examination

• optimizing examination of Distinctness in growing 
trials

• offering protection for all plant genera and species
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DUS Testing in Cooperation with Breeders 
• is always under the control of the 
Authority

• can involve the applicant in all aspects of 
conducting the DUS Test but will always 
result in a decision being taken by the 
Authority

Cooperation with Breeders
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PREVIEW

Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions
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• Period
– from the [filing] or [publication] of the application
– until the grant of the Breeder’s Right

• Measures
– at least equitable remuneration
– other measures

• Requirement
– if the right is granted
(if the right is not granted, provisional protection 
is not applicable)

PROVISIONAL PROTECTION 
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PREVIEW

Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions
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PREVIEW
Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions

‐material

‐ varieties

‐ actsder’s Right
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HARVESTED MATERIAL

COVERED

where unauthorized use 
of propagating material

unless breeder had 
reasonable opportunity to 

exercise right in 
propagating material

1991 Act1978 Act

OPTIONAL 

(for certain genera or 
species)
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PREVIEW
Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions

‐material

‐ varieties

‐ actser’s Right



Peter Button
Vice Secretary-General, UPOV
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The Concept of 
Essentially Derived Varieties 

under the 1991 Act of the UPOV 
Convention

Workshop on Essentially Derived Varieties

Shanghai, China
June 12, 2016
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PURPOSE:
to ensure sustainable plant breeding 
development by:
– providing effective protection for the 

breeder and
– encouraging cooperation between breeders 

and developers of new technologies such 
as genetic modification

ESSENTIALLY DERIVED VARIETIES
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...a variety shall be deemed to be essentially derived
from another variety (“the initial variety”) when

(i) it is predominantly derived from the initial
variety, or from a variety that is itself predominantly
derived from the initial variety, while retaining the
expression of the essential characteristics that
result from the genotype or combination of genotypes
of the initial variety,

(ii) it is clearly distinguishable from the initial
variety and

(iii) except for the differences which result from
the act of derivation, it conforms to the initial
variety in the expression of the essential
characteristics that result from the genotype or
combination of genotypes of the initial variety.

ESSENTIALLY DERIVED VARIETIES
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May be obtained for example by:

• selection of a natural or induced mutant
• selection of a somaclonal variant
• selection of a variant individual from plants 

of the initial variety
• back-crossing
• transformation by genetic engineering

Essentially Derived Varieties

ESSENTIALLY DERIVED VARIETIES
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• Implementation 

ESSENTIALLY DERIVED VARIETIES

– With regard to establishing whether a variety is an 
essentially derived variety, a common view 
expressed by members of the UPOV is that the 
existence of a relationship of essential derivation 
between protected varieties is a matter for the 
holders of plant breeders’ rights in the varieties 
concerned.
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...a variety shall be deemed to be essentially derived
from another variety (“the initial variety”) when

(i) it is predominantly derived from the initial
variety, or from a variety that is itself predominantly
derived from the initial variety, while retaining the
expression of the essential characteristics that
result from the genotype or combination of genotypes
of the initial variety,

(ii) it is clearly distinguishable from the initial variety
and

(iii) except for the differences which result from the
act of derivation, it conforms to the initial variety in
the expression of the essential characteristics that
result from the genotype or combination of genotypes
of the initial variety.

ESSENTIALLY DERIVED VARIETIES
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Predominantly derived from the initial variety 
(Article 14(5)(b)(i))
• A derived variety could not, in practice, retain the 

expression of the essential characteristics of the 
variety from which it is derived unless it is almost 
entirely derived from that initial variety

UPOV/EXN/EDV/2 Draft 7
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Predominantly derived from the initial variety 

The following might be considered in relation to the notion of “essential 
characteristics”:
(i) essential characteristics […] means heritable 
traits […] that contribute to the principal features, 
performance or value of the variety;
(ii) characteristics that are important from the 
perspective of the producer, seller, supplier, 
buyer, recipient, or user;
(iii) characteristics that are essential for the variety 
as a whole, including, for example, morphological, 
physiological, agronomic, industrial and 
biochemical characteristics

UPOV/EXN/EDV/2 Draft 7
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(iv) essential characteristics may or may not be 
phenotypic characteristics used for the 
examination of distinctness, uniformity and 
stability (DUS);
(v) essential characteristics are not restricted to 
those characteristics that relate only to high 
performance or value (for instance, disease 
resistance may be considered as an essential 
characteristic when the variety has susceptibility to 
disease);
(vi) essential characteristics may be different in 
different crops/species.

UPOV/EXN/EDV/2 Draft 7
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...a variety shall be deemed to be essentially derived
from another variety (“the initial variety”) when

(i) it is predominantly derived from the initial variety,
or from a variety that is itself predominantly derived
from the initial variety, while retaining the expression
of the essential characteristics that result from the
genotype or combination of genotypes of the initial
variety,

(ii) it is clearly distinguishable from the initial variety
and

(iii) except for the differences which result from
the act of derivation, it conforms to the initial
variety in the expression of the essential
characteristics that result from the genotype or
combination of genotypes of the initial variety.

ESSENTIALLY DERIVED VARIETIES
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Conformity with the initial variety in the expression of the essential 
characteristics (Article 14(5)(b)(iii)

The words “except for the differences which 
result from the act of derivation” do not set a 
limit to the amount of difference which may exist 
where a variety is considered to be essentially 
derived.  
A limit is, however, set by Article 14(5)(b)(i) and 
(iii).  The differences must not be such that the 
variety fails “to retain the expression of the 
essential characteristics that result from the 
genotype or combination of genotypes of the 
initial variety”.

UPOV/EXN/EDV/2 Draft 7
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Conformity with the initial variety in the expression 
of the essential characteristics (Article 14(5)(b)(iii)
The examples given in Article 14(5)(c) make clear 
that the differences which result from the act of 
derivation should be one or very few.  However, 
if there are only one or few differences that 
does not necessarily mean that a variety is 
essentially derived.  The variety would also be 
required to fulfil the definition stated in Article 
14(5)(b).

UPOV/EXN/EDV/2 Draft 7
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Conformity with the initial variety in the expression 
of the essential characteristics (Article 14(5)(b)(iii)
The derived variety must retain almost the totality 
of the genotype of the initial variety and be 
different from that variety by a very limited 
number of characteristics.

UPOV/EXN/EDV/2 Draft 7
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Method of breeding
• There is a need to consider the situation in 

different crops and species and the method of 
breeding in the determination of essentially 
derived varieties.

• Whether a mutation is naturally or artificially 
induced is irrelevant.  For instance, the genetic 
change may result in a mutant that no longer 
retains the expression of the essential 
characteristics that result from the genotype of 
the initial variety. 

UPOV/EXN/EDV/2 Draft 7



43

PREVIEW
Some key provisions of the 1991 Act:

1. Breeder and Variety

2. Plant Genera and Species

3. Provisional Protection

4. Duration

5. Scope/Exceptions

‐material

‐ varieties

‐ acts covered Right
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Production or reproduction

[…]

1991 Act1978 Act

Production for the 
purposes of commercial 

marketing of the 
reproductive or vegetative 
propagating material, as 

such, of the variety

[…]

ACTS COVERED
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Compulsory
Acts done:
• privately and for non‐commercial 

purposes
• for experimental purposes
• breeding other varieties (breeder’s 

exemption”)
Optional
Farm‐saved seed

EXCEPTIONS TO THE BREEDER’S RIGHT 
(1991 Act)
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• Compulsory

• amateur gardener

(i)  Acts done privately and for non-commercial purposes(i)  Acts done privately and for non-commercial purposes

Acts Possibly falling within the scope of the exception

EXCEPTIONS TO THE BREEDER’S RIGHT



47

• Compulsory

• propagation of a variety by a farmer exclusively for the production of 
a food crop to be consumed entirely by that farmer and the 
dependents of the farmer living on that holding

therefore
“subsistence farming” where these constitute acts done privately 
and for non-commercial purposes, may be considered by a UPOV 
member to be excluded from the scope of the breeder’s right

(i)  Acts done privately and for non-commercial purposes(i)  Acts done privately and for non-commercial purposes

Acts Possibly falling within the scope of the exception

EXCEPTIONS TO THE BREEDER’S RIGHT
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Compulsory
Acts done:
• privately and for non‐commercial 

purposes
• for experimental purposes
• breeding other varieties (breeder’s 

exemption”)
Optional
Farm‐saved seed

EXCEPTIONS TO THE BREEDER’S RIGHT 
(1991 Act)
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A Contracting Party may restrict the breeder’s 
rights in order to permit farmers to use:

• for propagating purposes on their own holdings
the product of the harvest

• obtained on their own holdings
from the protected variety

• within reasonable limits
• subject to safeguarding legitimate interests of  the 

breeder

OPTIONAL EXCEPTION TO THE BREEDER’S RIGHT
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NEW VARIETIES

BREEDERS

CONSUMERS

FARMERS, 
GROWERS

Impact of Plant Variety Protection

DELIVERING
IMPROVED 
VARIETIES 

TO 
FARMERS & 
GROWERS

INCOME & 
KNOWLEDGE
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EU:  2000‐2013

Additional agricultural GDP amounts to EUR 8.2 billion:

• Wheat:  EUR 3.1 billion
• Corn (Maize) EUR 0.9 billion
• Pulses EUR 0.2 billion

Without plant breeding:

EU would have moved from being net EXPORTER to net 
IMPORTER in all major agricultural crops (including wheat 
and barley)
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Without plant breeding:

An additional 18 million ha of arable land outside the EU 
would be needed: equivalent to the arable land of…

EU:  2000‐2013
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