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|. Standards for Trial of Reproduction, Imitation or Translation of

Others’ Well-Known Trademarks
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Article 13 of the Trademark Law: A holder of a trademark that is well known to the relevant
public may request for protection of the trademark as a well-known trademark in
accordance with this Law if the holder is of the opinion that its rights have been infringed

upon.
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In the case of an application for registration of a trademark that is a reproduction, imitation,
or translation of another’s well-known trademark not registered in China on the same or
similar goods, and consequentially is likely to create confusion, such application shall be
rejected and the trademark shall be prohibited from use.
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In the case of an application for registration of a trademark that is a reproduction,
limitation, or translation of another’s well-known trademark registered in China on different
or dissimilar goods, thus misleading the public and causing damage to the interests of the
registrant for the well-known trademark, the application shall be rejected and the

trademark shall be prohibited from use.
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Article 14 Upon request by the party concerned, a well-known trademark shall be
recognized as a fact that needs to be ascertained in the handling of a trademark-related
case. The following factors shall be taken into consideration in the recognition of a well-

known trademark:
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(1) The degree of awareness of the trademark among the relevant public;
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(2) The duration of the use of the trademark;
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(3) The duration, extent and geographical scope of all publicity operations carried out for

the trademark;
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(4) Records of protection provided for the trademark as a well-known trademark; and
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(5) Other factors related to the trademark’s well-known status.
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Where a party concerned claims rights pursuant to Article 13 of this Law during trademark
registration examination or during the process whereby an administration for industry and
commerce investigates and punishes a case of trademark-related illegalities, the Trademark
Office may recognize the well-known status of the relevant trademark as may be necessary

for case examination and handling.
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Where the party concerned claims rights pursuant to Article 13 of this Law during the
handling of a trademark dispute, the Trademark Review and Adjudication Board may

recognize the well-known status of the relevant trademark as may be necessary for case

handling.
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Where the party concerned claims rights pursuant to Article 13 of this Law during the

hearing of a trademark-related civil or administration case, the People’s Court designated by
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the Supreme People’s Court may recognize the well-known status of the relevant trademark

as may be necessary for case hearing.
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Manufacturers and business operators shall neither indicate the words “well-known
trademark” on goods and the packaging or containers of goods, nor use the same for
advertising, exhibition and other commercial activities.
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Paragraph 1 of Article 45: Where a registered trademark is in violation of Paragraph 2 and
Paragraph 3 of Article 13, Article 15, Paragraph 1 of Article 16, Article 30, Article 31, or
Article 32 of this Law, the holder of prior rights or an interested party may request the
Trademark Review and Adjudication Board to declare the registered trademark invalid
within five years upon the registration of the trademark. Where registration is obtained in a
mala fide manner, the owner of a well-known trademark is not bound by the five-year

restriction.
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Article 3 of the Implementation Regulations for the Trademark: Where a trademark holder
applies for protection of a well-known trademark pursuant to Article 13 of Trademark Law,
it shall submit evidence materials proving that its trademark constitutes a well-known
trademark. The Trademark Office and the Trademark Review and Adjudication Board shall,
pursuant to Article 14 of the Trademark Law, recognize the well-known status of its
trademark based on the demand of examining and treating cases and the evidence

materials submitted by the party concerned.
1515
1. Introduction
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The abovementioned provisions embody the protection for well-known trademarks, namely
they prohibit the trademark registration behaviors which will, by using the popularity and
reputation of well-known trademarks, probably cause market confusion or public’s
misunderstanding, and damage the benefits of well-known trademark holders so as to make
up the deficiency that strict execution of registration principles will probably cause unfair
consequences, with a view to protecting the benefits of well-known trademark holders and

maintaining fair competition and consumers’ rights and interests.
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Where in the trial of the cases of trademark objection, non-approved registration review
and invalidity declaration, the problem of reproduction, imitation or translation of another’s
well-known trademark is involved, and the holder considers that its right is infringed,

individual cases shall be judged with the Standards as principle.
2.5 4% R AR A E B S )
2. Principles for Recognition of Well-known Trademarks
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2.1 Case-by-case recognition: Firstly, the party concerned must not initiate the recognition
of a well-known trademark and form an appropriate request until it considers in a concrete
trademark case that, the disputed trademark constitutes the reproduction, imitation and
translation of its trademark already well-known to relevant public, will easily induce
confusion or misguide the public, thus causing damage to the benefits of the holder of this
well-known trademark; secondly, in a case with appropriate request, the recognition result
of a well-known trademark is only effective to this case. A trademark having ever been
recognized to be well-known trademark can only be considered as well-known trademark

protection record in this case.
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2.2 Passive protection: The Trademark Office and the Trademark Review and Adjudication
Board can only, upon the request of the party concerned in a concrete trademark case,
recognize whether its trademark is well-known, and make a ruling based on fact finding.
Where the party concerned does not claim for protection of a well-known trademark, the
Trademark Office and the Trademark Review and Adjudication Board will not provide active
protection.
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2.3 Recognition upon demand: The Trademark Office and the Trademark Review and
Adjudication Board only recognize in a concrete case the fact of a trademark’s being well-
known for protecting the rights of the trademark holder upon the demand of case
examination, handling and trial and according to the evidence materials submitted by the

party concerned.
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Under the principle of recognition upon demand, where it’s available to sufficiently protect
the applicant’s request in accordance with Article 30, Article 31, and Article 32
“preemptively register by improper means a trademark which has been used and had
certain influences” of the Trademark Law during case trial, it will be unnecessary to try the

case in accordance with the provisions of Article 13 of the Trademark Law.
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[Scheme 2: Add one clause “Upon the principle of recognition upon demand, where the
disputed trademark has relatively great difference from another’s trademark, or the goods/
services designed by the disputed trademark have relatively great differences from the
goods/ services designed by another’s trademark, and the application for registration of the

disputed trademark won’t induce confusion or mislead the public and probably damage the
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benefits of the registrant of this well-known trademark, the Trademark Office and the
Trademark Review and Adjudication Board will not need to try whether another’s trademark

is well-known.]
3.8 FH AT
3. Applicable Elements
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3.1 The following elements shall be satisfied for being applicable to the Paragraph 2, Article
13 of the Trademark Law:
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(1) Another’s trademark has been well-known, but not been registered in China yet before
the date of application for the disputed trademark;
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(2) The disputed trademark constitutes the reproduction, imitation or translation of

another’s well-known trademark;
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(3) The goods/ services designated by the disputed trademark are identical with or similar to

the goods/ services designated by another’s well-known trademark;
(4) RFHEHENEEE ], &5 BRI

(4) The registration or use of the disputed trademark will easily induce confusion.
3.2 M (FARE) ST =558 =R AU E T A EA

3.2 The following elements shall be satisfied for being applicable to the Paragraph 3, Article
13 of the Trademark Law:
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(1) Another’s trademark has been well-known and registered in China before the date of

application for the disputed trademark;
(2) RGP AR NS A2 AR S ] 2077 B B

(2) The disputed trademark constitutes the reproduction, imitation or translation of

another’s well-known trademark;
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(3) The goods/ services designated by the disputed trademark are not identical with or

similar to the goods/ services designated by another’s well-known trademark;

(&) RPTIFRIGEEM A, 12T 00, BObtiZsh & RIbRE N A BOF 35 T hE
% 1%

(4) The registration or use of the disputed trademark will mislead the public, and probably

damage the benefits of the registrant of this well-known trademark.
4.5 44 PR BRI R E

4. Judgment of Well-known Trademarks
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4.1 A well-known trademark refers to a trademark well-known to relevant public in China.
4.1.1 44 K A N DAy v R Rl

4.1.1 The place where a trademark becomes well-known shall be Chinese Mainland.
4.1.2 R ARBIEEA LT IIE L NIR

4.1.2 Relevant public shall include, but not is limited to the following circumstances:

(1) FEFRFTARIR B A 7 3 0 IR S5 B3R Bt

(1) The producer or provider of the goods or services marked with the trademark;
(2) R bR AR VLA R it/ IR 55 BT 9%
(2) The consumer of goods/ services marked with the trademark;
(3) PEARAITAR R TE h / IR 55 76 A8 SR T8 P BT R I8 B IR SR N B 4%

(3) The operators and relevant personnel, etc. involved in the distribution channels of the

goods/ services marked with the trademark.
4.2 P EM NI FRAE T4 B A4 bR, B RAGOLER & 75 18T 51 & TR 3

4.2 The following factors shall be comprehensively considered according to the situation of
an individual case when recognizing whether another’s trademark constitutes a well-known

trademark:
(—) FHIRAANHZ T s B F R
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(1) The degree of awareness of the trademark among the relevant public;
() R be s I A BRI (8] 5

(2) The duration of the use of the trademark;
(=) ZRbs R E AL TAFRI RS ), FERE AN B

(3) The duration, extent and geographical scope of all publicity operations carried out for

the trademark;
(M iz ARAE 44 P AR 32 PR B0 5K s

(4) Records of protection provided for the trademark as a well-known trademark; and
(T iz ARah 44 i oAt R 35

(5) Other factors related to the trademark’s well-known status.
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4.3 Comprehensive judgment shall be made according to the following evidence for

recognizing a well-known trademark:

(1) SHERARFTE R a /RS HE E . K. Rt AT R, B nE
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(1) The contract, invoice, bill of lading, bank deposit receipt, import and export vouchers,

etc. of the goods/ services designated by the cited trademark;
(2D FIUE R AR A8 FH R 7 it/ A 55 VB 5 DXV L L B TP s e AT B 8 R
77 A A Bk 5

(2) Related materials about the sales region scope, sales outlet distribution, sales channels

and methods of the goods/ services designated by the cited trademark;
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(3) The media advertising, media comments and other propaganda activity materials via the
media like radio, film, TV, newspaper, periodicals, network, outdoor, etc. and involving the

cited trademark;
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(4) Related materials of the exhibitions and expos participated by the goods/ services
designated by the cited trademark;
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(5) Related materials about the earliest use time and continuous use of the cited trademark;
(6) FIEFARAE P [ S HAME 5K 3 X FR33 HIE B

(6) The certificates of registration of the cited trademark in China and other countries and

regions;

(7) FIERFR A E N4 AR IE45 T ORI AE SR ST, RS SRR Fr e
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(7) Related legal documents providing that the cited trademark is recognized as a well-

known trademark and provided protection, and the information on that the cited trademark

is infringed or counterfeited;
(8) AABHMLTHINSES I B, BA NG T RIBUBNI 2 A1 198 X 51IETE
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(8) The statistics about the sales amount, profit-tax amount and output value, as well as
market share and advertising amount, etc. of the goods/ services designated by the cited
trademark, provided by a qualified Certified Public Accountants, and issued by an

authoritative institution with public trust;
(9) FHIERIPRIRZE I
(9) Awards obtained by the cited trademark;
(10> H A AT LAEW 51HIE R AR R0 44 BE B AL R .
(10) The other materials which are able to prove the popularity of the cited trademark.
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4.4 The sales and operation of the goods/ services designated by the cited trademark shall

be supported by effective evidence such as sales contract, invoice, etc.

E ] S N DR AR AR 0 Aol A B2 i 7t B BT o ] B T 4 i B 58 S ml e
NUERIE B . GIBLAIN, 2447 B 55 HLICUE I B SR B 22 B R B S8 o

The original or notarized hard copy of enterprise’s annual report or listed company’s annual

listing report proving the applicant’s economic indexes shall be provided. The amount of tax
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payment shall be supported by the original or notarized hard copy of the certification of tax

authority.
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4.5 The awards obtained by the applicant, the cited trademark and the goods designated by
the cited trademark shall be of provincial, ministerial and higher level. Provincial awards
shall be limited to the awards issued by the provincial people’s government and the famous
trademarks recognized by the provincial administration for industry and commerce; and
awards of ministerial and higher levels shall be limited to the awards issued by the
governmental authorities such as ministries, commissions and bureaus, etc. under the
Central Government. Certificates of awards shall be submitted in the form of original or

notarized hard copy.
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4.6 The party concerned shall submit the evidence such as advertising contract, invoice,
advertising carrier, special advertising fee audit report, etc. of the cited trademark, which
prove the advertising fee, form carrier, duration, coverage scope, etc. of the propaganda
about the cited trademark. The special advertising fee audit report shall be submitted in the

form of original or notarized hard copy.
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4.8 The applicant shall provide the evidence such as sales contract or sales invoice, etc. to
prove that the goods/ services designated by the cited trademark have been sold/ operated
in more than ten provinces (autonomous regions, municipalities directly under the Central

Government), and had certain influences in the province.
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4.9 A cited trademark may also be recognized as a well-known trademark where the

applicant requests the recognition of the cited trademark as a well-known trademark, and
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does not meet all the above mentioned conditions, but the documented evidence already
submitted by the applicant could prove that the cited trademark really has relatively high
prestige in the market and could be recognized as a well-known trademark.
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(1, 23R SR I HLAE P Rt () A D T R RORRL: RS uiE M RIAR 1, B
SRR I FLIE A TR AN DT = 4 0 RS I fa) AN+ LU AL

4.10 The abovementioned evidence principle is limited to the evidence before the date of
application for the disputed trademark. Where the disputed trademark is a non-registered
trademark, the materials proving its continuous use for at least five years shall be provided;
where the disputed trademark is a registered trademark, the materials providing its
registration for at least three years or its continuous use for at least five years shall be

provided.
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4.11 The evidence materials provided for proving the well-known state of a trademark are
not limited to China, but the foreign evidence materials submitted by the party concerned
shall be able to prove that this trademark is well-known to Chinese relevant public.
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The recognition of a well-known trademark shall not be in the precondition of the
registration or application for registration in China of this trademark, or the actual
production, sale or supply in China of the goods/ services designated by this trademark. The
propaganda activities about the goods/ services designated by this trademark are also the
use of this trademark, and related materials may be used as evidence for judging whether

this trademark is well-known.

4.12 FH VAIE ] 5 I R A 15 2245 FH BRI T AN 0 R FE AT RE 42 BRI, N 24
REWS S R T F A R Al s T /R 55« RS E A TN

4.12 The evidence materials used to prove the continuous use time and situation of the
cited trademark shall be able to, according to commercial convention, display the used

trademark sign, goods/ services, use date and user.
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4.13 Where a well-known trademark already recognized by trademark administration
authority or judicial authority is involved in the trial of a case, and the other party concerned
does not object against the well-known status of the trademark, then this well-known
trademark may be approved. Where the other party concerned objects against the well-
known status of this trademark, then this trademark meeting the applicable elements in
Paragraph 2 and Paragraph 3 of Article 13 of the Trademark Law shall be recognized in
accordance with the provisions of Article 14 of the Trademark Law, and by comprehensively
considering the distinctiveness and popularity of the cited trademark, the degree of
similarity between the cited trademark and disputed trademark, and the degree of
relevance of goods designated. Where the cited trademark is actually well-known to the
public and has relatively high reputation, the burden of proof of the party concerned may be

properly relieved, and this trademark may be recognized.
5.5 2207 BCE B PRAR N B A4 PR AR IR E

5. Judgment on the Reproduction, Imitation or Translation of Another’s Well-known

Trademark
5.1 SHil2 48 R R bn 5 NS4 bR A R

5.1 Reproduction means that the disputed trademark is the same as another’s well-known

trademark.

5.2 2728 R P RARTP MM NI AR, TR G044 R AR A S ) B B
FFIE.
5.2 Imitation means that the disputed trademark plagiarizes another’s well-known

trademark, and follows the distinctive parts or distinctive characteristics of another’s well-

known trademark.

Uth 44 B b 1170 2 25 3500 0 B I 35 KR AIE A2 48 Tth 42 e b gt DA 32 B A R3S A B
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Distinctive parts or distinctive characteristics of a well-known trademark means the parts or
characteristics playing the main role in distinguishing the well-known trademark, including
certain characters or their combination method and font expression form, certain pattern
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composition method and expression form, certain color combination, etc..

5.3 BT R P SR NG A FAR AR E 5 307 T AIRE, HiZiE 5307
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5.3 Translation means that the disputed trademark expresses another’s well-known
trademark in a different language, which has established corresponding relationship with
another’s well-known trademark, and is known or habitually used by relevant public.

6. 7RI A BETE B HE
6. Judgment on the Possibility of Confusion and Misleading
6.1. R¥E. RIBFHUTHEIL:
6.1 Confusion and misleading include the following circumstances:
(1) V8 2R XS 1 it /IR 55 ORGP AR RN, DR IR R 4 R b B T /IR 55 5% H 3
AR A N B TR
(1) Consumers misunderstand the source of goods/ services, and consider that the goods/

services marked with the disputed trademark are produced or provided by the owner of the

well-known trademark;

(2) fd3 93 MR AR R bR R 28 5 7o o PO 7 i PR A2 7 3 B0 iR 55 ISR B3 5 9t 42 R o
PP NAFAESERIR R, LB R IR REE SRR R,

(2) Consumers are made to imagine that the producer or provider of the goods or services
marked with the disputed trademark has certain connection with the owner of the well-
known trademark, such as investment relationship, license relationship or cooperation

relationship;

(3) & DUMEAH IR A AN N R G b S5 At Nt 42 i b B A MR R R, TRk
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(3) It’s sufficient to make relevant public consider that, the disputed trademark has quite a
degree of connection with another’s well-known trademark, so that the disputed trademark

weakens the distinctiveness of the well-known trademark, or dispraises or improperly uses

the market reputation of the well-known trademark.

6.2 VRIE RFMHEA LA ARE . RINEM, RAHEHTCRE. &*
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6.2 The judgment on confusion and misleading does not take actual occurrence of confusion
and misleading as elements, and it’s only necessary to judge that there is the possibility of

confusion and misleading.
6.3 VRIE. RFAIREMERIHIE, BULERE IS T A& IR &

6.3 The following factors shall be considered comprehensively in judging the possibility of

confusion and misleading:

(1) R ibr S G4 AR (IR JEE 5

(1) The degree of similarity between the disputed trademark and another’s well-known

trademark;
(2) Al N5t 44 P b B A B 12 5

(2) The originality of another’s well-known trademark;
(3) At N5t 44 P b () e 44 %

(3) The popularity of another’s well-known trademark;
(4) Z 5 bR -5 Al N A% bR 25 158 FH AR 8 ot/ i 25 () SR R AR

(4) The relevance degree of the goods/ services designated by the disputed trademark and

another’s well-known trademark respectively;
(5) HAWR e RBORE .. RIEHHEEK.
(5) Other factors which will probably induce confusion and misleading.
7.5 A4 R bR ORI E R H)
7. Judgment on the Protection Scope of a Well-known Trademark

7.1 RERAEHH EVEM A b, KR CRIARED) B =558 e, fRYTE R
ST RH R B AL R i/ AR 55
7.1 For a well-known trademark not registered in China, the protection scope shall cover the

same or similar goods/ services, as regulated in Paragraph 2 of Article 13 of the Trademark

Law.

7.2 X EGAEF EE AL R4, IR (RIRE) B+ =28 =5,
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7.2 For a well-known trademark already registered in China, the protection scope shall cover
the goods/ services which are not the same or similar, as regulated in Paragraph 3, Article
13 of the Trademark Law.

FEASHA R B3 AR SRACL B T s/ e 25 7 K6 CLEE M B A4 AR B DRV L B =4 B
BRI AR, BAEIZIAL B RN BOR 28 T RESZ B HEONRTIR . AR ORI
HAAGEE, N HZRG 5 REARRE 6.3 PR T LUAIE .

Enlarging the protection scope of a registered well-known trademark on the goods/ services
which are not the same or similar shall take “easily misguiding the public and probably
damaging the benefits of the registrant of this well-known trademark” as the precondition.
The concrete scope of protection in an individual case shall be judged by comprehensively
considering the factors listed in 6.3 of this Standard.

8. VLM A E
8. Judgment on Malicious Registration

S A B B A NS A AR R, B s R TR, B
PRSI NBE R FE IR RN AT R ARV S & R B S IZ R PR, EXET
BEEM, AL B AR BT AT KB A R AR 0 RO 32 LA I I TR BR )

Where a trademark is applied for registration by reproducing, imitating or translating
another’s well-known trademark, the holder or an interested party of the well-known
trademark may request the Trademark Review and Adjudication Board to declare the
disputed trademark invalid within five years upon the registration of the trademark. Where
registration is obtained in a mala fide manner, the owner of the well-known trademark is
not bound by the five-year restriction for requesting declaring the disputed trademark

invalid.
HE RZFRbrHRIE NS EAFEETERETIIHRE:

The following factors may be considered when judging whether the applicant of the

disputed trademark has evil intentions:
(1) FRFRbRFIEN S A ERITE NG A A ke a1 R R,

(1) The applicant of the disputed trademark has ever had trade contacts or partnership with

the owner of the well-known trademark;

(2) AP R bR TN A AR T AFEARAH R skl 5 0T (7 b /R 55 5
(7] P 7 i TR TE A s v
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(2) The applicant of the disputed trademark and the owner of the well-known trademark are
located in the same territory or both parties have the same sales channels and territorial

scope for their goods/ services;
(3) RFEbrHIEANSMAESITE NG KAEFHABLM Sy, AT RIGEZ M A A5

(3) The applicant of the disputed trademark has ever had other disputes with the owner of

the well-known trademark, and may know this well-known trademark;
(4) RZFEbrHiE AN SMAERITE NS E NN RERK R,

(4) The applicant of the disputed trademark has ever had the internal personnel intercourse

relationship with the owner of the well-known trademark;

(5) RFRIbR T NENE BA DU A 2 B, A Bt 44 7 b 75 A
M JIAT R G EAL, Mhalh A bs A N ST R 5 EE, A bR A Ak
FANRE S AL VFR] A 2 s R AU 2 54T
(5) The applicant of the disputed trademark, aiming to make improper profits after
registration, uses the reputation and influences of the well-known trademark to carry out
misleading propaganda, forces the owner of the well-known trademark to cooperate with it

in trading, and asks for high-amount transfer fee, license fee or infringement compensation

from the owner of the well-known trademark or others;

(6) WA bR A EEMEIE; [FRZ: A RmEARRMAINE, RFHER
HZ il 1

(6) The well-known trademark has relatively strong originality; [Scheme 2: The well-known
trademark has relatively strong originality, and the disputed trademark is highly similar to
it;]

(7) HAthw] LA E B E

(7) Other circumstances which could be recognized as malicious intention.
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Il. Standards for Trial of Non-authorized Registration of Trademarks

of Principals or Represented Persons

CPEARED) BT IARs—a RERE, REABCE AR A LIS S 4 SO g
NB RN IR BEAT M, BB AR AR B, A TN IR
He

Paragraph 1 of Article 15 of the Trademark Law: Where an agent or representative registers,
in its own name, a trademark of one of its principal or represented party without
authorization, and the principal or the represented party opposes the registration, the

trademark shall not be registered and shall be prohibited from use.

1. 515

1. Introduction

REANBERRAREIRN, 1HEEMPAEENSGE PR N, i fiTi}Jﬁi
EHEN, 2% THAREN RN BEMNERRANGEM G, EIRPUE 5L
IEREAN. REAPBREIRERT N OFRE ) R BEFIEAEAL ﬁ%)\
Eﬁ%%?ﬁﬂzﬁﬁ RIS IR AR IR . RN R —Fh s wh i S e AU

v BARERNCIEM . Y125 5% € BUHIE AL SE R AR A A AL R o

Where an agent or representative registers the trademark of a principal or a represented
person without authorization, the agent or representative shall be deemed to violate the
principle of good faith and infringe the lawful rights and interests of the principal,
represented person or interested party. The abovementioned provision aims to prohibit the
malicious preemptive registration behavior of agents and representatives. (Scheme 2) The
abovementioned provision aims to prohibit the malicious preemptive registration behavior
of an agent and representative, and meanwhile, aims to prohibit the agent and
representative from registering on identical or similar goods a trademark which is identical
or similar to a prior trademark already registered, preliminarily approved or prior applied for

by the principal and represented person.

FERRIAR TR s AN THEM R & R IRCE & o B o S ACEE N 8RR A8 B A
PACEENBHACENFI IR, ARSI AT A SHE

IPKEY = PAGE 17



Where in the trial of the cases of trademark objection, non-approved registration review
and invalidity declaration, an agent or representative’s non-authorized registration of a
principal or represented person’s trademark is involved, individual cases shall be judged
with this Standard as principle.

238 FH E A
2. Applicable Elements

WE RN ELE RN ARG, 18 B EM AN 8E AR NIRRT A,
IFFE T B EA
The following elements shall be satisfied for recognizing an agent or representative’s

behavior of registering the principal or represented person’s trademark without

authorization:
(1) RFrbriE M RiE A2 mbs A AFARE A BHE RN

(1) The applicant for registration of the disputed trademark is the agent or representative of

the trademark owner;

(2) ZRGrrabrdR g A SEAAEN . PRI RARA R 28 AR 7 /i
% b

(2) The disputed trademark is designated to use on the goods/ services which are identical

or similar to those designated by the trademark of the principal or represented party;
(3) RF b GHAREEN . BARKR N B R oA 7] 5 AL

(3) The disputed trademark is identical or similar to the trademark of the principal or the

represented person;

(4) AN AR AAGEUE Y H 5T 8 S BUS g A BN BCE R A
B

(4) The agent or representative cannot prove that it has obtained the authorization of the

principal or represented person for its behavior of applying for registration.

FEVEM R bR TR E T A, BN AR ANEE R F R RN L H R
PREEM 2 HES 5 5E AR Y TE R T R
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In a case of declaring a registered trademark invalid, the principal, represented person or
interested party shall file the application for invalidity declaration within five (5) years since

the registration date of the disputed trademark.

3R R REKRRHHE
3. Judgment on Agency Relationship and Representative Relationship

3.1 ARE AR (i NRITME RZEN) o (PR NRISAES ) F
E RN, ARG T 0 S0k S5 AR AT AR 2B AR N R AR B 22 4 7

3.1 Agents include not only the agents regulated in the General Principles of the Civil Law of
the People’s Republic of China and the Contract Law of the People’s Republic of China, but
also the dealers who could be familiar with the trademark of a principal based on

commercial business contact.

EANRIERAWE T PR E S0, FATISSAT IR LS BARER A
BRI, BFEEREAN. #HHE BFH 28, SKEZPITANEANL.

Representatives means individuals who have a certain identity subject to a represented
person and may know the trademark of this represented person for duty performance
behavior, including legal representative, director, supervisor, manager, executor of

partnership affairs, etc.

3.2 fREL, IREXZMIERERIN B, RIAL REAFIBPARTA . BARR NS
JEREATIEEN, BUEHAREEN . SRR AR m ol fe2 BIHEN, BT (k) B+50
SR AR ARE N AR RIE BT .

3.2 Where the agency or representative relationship is still at negotiation stage, the agent or
representative registers after knowing the trademark of the principal or the represented
person, so that the benefits of the principal or the represented person will probably be
damaged, this shall belong to the non-authorized registration behavior of the agent or

representative as stated in Paragraph 1 of Article 15 of the Trademark Law.

B, AERRARGE AR, REAN REINEPABN . AR N AR R I,
BUEHAREEN . R AN T RERZ BIMER, J& T (Rbnik) -+ 1% s
BN RENIE BEMMT A

Where after completion of agency or representative relationship, the agent or
representative applies for registration of the trademark of the principal or the represented

person, so that the benefits of the principal or the represented person will probably be
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damaged, this shall belong to the non-authorized registration behavior of the agent or

representative as stated in Paragraph 1 of Article 15 of the Trademark Law.

AR DARE N B AN A SCHRIFTE AR N B CR N AR, (HA ISR
W, EM IS AN S A BE AR N BAT SRR & R AT el B R E B0 R R el 2L
MR AR, JRT (FEAR) 2B+ AR SR R ARIHE BT
N

Where it is not in the name of the agent or representative that the trademark of the
principal or the represented person is applied for registration, but some evidence proves
that, the registration applicant colludes or has certain identity relationship or other certain
connection with the agent or representative, this shall belong to the non-authorized
registration behavior of the agent or representative as stated in Paragraph 1 of Article 15 of
the Trademark Law.

3.3 N HUESE AT AR B ACEE G AR AR AE -
3.3 The following evidence may prove the existence of an agency relation:
(1) I, 284
(1) Agency and distribution contract;
(2) AT AEMIARER . SR RN 5 FEIE. RIBTTRIEE;

(2) The transaction vouchers, purchasing materials, etc. which could prove agency and

distribution relationship;
(3) HA T DUIE AR . &89 8 RAFAERIUEY -
(3) Other evidence which could prove the existence of agency and distribution relationship.
T AIESE AT DUIE B G R HIAFAE -
The following evidence may prove the existence of representative relationship:
(1) VNS BR
(1) Enterprise registration materials;
(20 AT HEER, 7aha . AR Ha /. By R AR

(2) Enterprise’s payroll sheet, labor contract, appointment documents, social insurance and

medical insurance materials;

IP KEY = PAGE 20



(3) Foflh AT LLER— 7 24 A S IR THACR NI S, SATHRS A7 AT
AT LI b R BB IO 3R TR

(3) Other evidence materials which could prove that one party concerned has certain
identity subject to the represented person and may know the trademark of the represented
person for duty performance behavior.

APAIEN . PACR AW AR
4. Trademarks of Principals and Represented Persons
4.1 BAREE N B R b (045 -
4.1 Principal’s trademarks include:
(1) FEG Rl B AL P W A A
(1) The principal’s trademark stated in contract, authorization or entrustment document;
() B HFENLLE, EREXRCEHEN, PN 2R i/
M55 b, QA S AR b A B ARE N B A5

(2) Where not stipulated by the party concerned, the trademark already used prior by the
principal on the goods/ services distributed by the agent when the agency relationship is

determined shall be deemed as the trademark of the principal;

(3) B FEANTLE, REALEIPAREL R /RS LR R, 2
RIENE O S EEEERT A, SR USEMRA RN AL RS LSRN
PR /R 55 S5 AT N T i/ R 55 AR X R 6, T E R AR N B it/ R 55 R e A
NHIFE bR

(3) Where not stipulated by the party concerned, the trademark used by the agent on the
goods/ services distributed by it on commission basis is sufficient to make relevant public
misunderstand that this trademark is a mark distinguishing the goods/ principal of the
principal from another’s goods/ services due to the use behavior such as advertising
propaganda, etc. of the agent itself, then this trademark on the goods/ services of the

principal shall be deemed as the trademark of the principal.
4.2 AR NI A Bl 45 «
4.2 Trademarks of represented persons:

(1) #ARN ORI R r
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(1) The trademark already used prior of the represented person;
(2) HABMIEE THARERNBIFEF

(2) Other trademarks which belong to the represented person according to law.

500 B AN B A AR N R A ) R4 Y0 B AN BR T 5 12 s b P A8 FH £ 75 1 / IR 95 A
5] R P it /I 55> B BT SABA R 7o i /I 55
5. The scope of protection for the trademark of a principal or represented person is not

limited to the goods/ services identical to the goods/ services designated by this trademark,

but also covers similar goods/ services.

6 RN REANAFHIEEMHIEIR, AR T 59 N8 AR N iR
AR bR, WAFE S AN BCE PR A B AR A R b o
6. The trademarks that an agent or representative shall not apply for registration are not
limited to the trademarks identical to the trademark of the principal or represented person,

but also includes the trademarks similar to the trademark of the principal or represented

person.

7 AN AR NI R bR E AR AL A

7. Judgment on the authorization obtained by an agent or representative for trademark

registration

7.1 BAREEN . AR AT 5B AV A R 2 AR L AR AT AT
T /R S5 R rabrbr S, BLARBUSE RN L2476 2 WA o

7.1 The contents of authorization made by a principal or represented person shall include
the goods/ service and trademark sign that the agent or representative could register, and

the expression of authorization intention shall be clear and definite.
7.2 ARHR N B AR NS 4258 BT UEHE AL RHIE B A S A7 AE -

7.2 The agent or representative shall submit the following evidence materials to prove the

existence of authorization fact:

(D BARENA L AR ACRN T A5 IR

IP KEY = PAGE 22



(1) The written document of authorization made by a principal or represented person to an

agent or representative;

(2) HAtrT AN BAREEN . AR AR L AR A 35 2 W i i
BRUE B AR IR IS .

(2) Other evidence which may be used to recognize that the principal or represented person

has ever expressed clear and definite authorization to the agent or representative.

7.3 BN RN BIRAE HBTEM I RIS AN BRI
B EPAREN . AR NI Z R IEMAT NREAT 7 FH)1E N0, MOAREAN. R
NI T HAREN . BRI

7.3 Where an agent or representative does not obtain the definite authorization of a
principal or represented person when applying for registration, but the principal or
represented person recognizes retroactively this behavior of application for registration
afterwards, the agent or representative shall be deemed to have obtained the authorization
of the principal or represented person.
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lll. Standards for Trial of Specific related person’s Preemptive

Registration of Another’s Prior Use Trademarks

CPIARIRD ST TUAR5R 3K UIR] Tl ieg i B SRACL R iy R E A IR T b 55 At A AE
S FH I ARIE M B br AR R B S BL, HE N SiZA N B A OE BUAM S TR k5%
AR AR B HAR I R T R Z A N T ARAFAE, i SR H 5, AT

Paragraph 2 of Article 15 of the Trademark Law: An application for registering a trademark
on the same or similar goods shall not be approved if: the trademark under application is
identical with or similar to an unregistered trademark already used by another party, the
applicant clearly knows the existence of the trademark of such another party due to
contractual, business or other relationships with the latter other than those prescribed in
the preceding Paragraph; and such another party raises objections to the applicant’s

trademark registration application.

1.58
1. Introduction

FrE RANE G S5 ER B AN O & B RR N T AR T F87E RIAT i S 1 ksk
EHEN, 2% 7 AESmbs i HANBGE A FRRNRGEN . BRI 5 /28 EA
P2 % AR W RN N AR T B ARTERIAT s 465 A P T 58 P AR

A specific related person’s behavior of preemptively registering a trademark under the
circumstances that it knows this trademark belongs to another person for reason of
contract, business contact or other relations is in violation of good faith principle, and
infringes the lawful rights and interests of the prior trademark user or interested party. The
abovementioned provisions aim to prohibit the behavior of preemptive registration of a
trademark which is clearly known belonging to another person by using specific relationship,

and to maintain fair and orderly market competition.

FER bR AW AN TEM R KIOACE & R A5 H P SRR R AR NIRTEAM A5
FEFRRRET,  PAATS N AT A S E
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Where in the trial of the cases of trademark objection, non-approved registration review
and invalidity declaration, a specific related person’s preemptive registration of another’s

prior trademark is involved, individual cases shall be judged with this Standards as principle.

2. ERHESF

2. Applicable Elements
IR E K R NFBVEADNAE S Fl AR AR & 21 A

The following elements shall be satisfied for recognizing a specific related person’s

preemptive registration of another’s prior trademark:
(1) il NTARE R F bR G BT S H
(1) Another’s trademark has been used before application for the disputed trademark.

(2) RFREREMN HEN SRR NS R LSRRI AR B HAl %
£, PIZHRE R R AN B N B A B FR A

(2) The applicant for registration of the disputed trademark has contract, business contact
or other relationship with the prior user of the trademark, since the registration applicant as

specific related person clearly knows the existence of another’s trademark.
(3) G br1E € 8 AL 5 At N\ AE 5648 FH v bRl [R] 203 SR AL s it /IR 55 L5

(3) The disputed trademark is designated to use on the goods/ services which are identical

or similar to those designated by another’s prior trademark;
(4) Z5 T br-5 AR S s B b AR R B S AL s
(4) The disputed trademark is identical or similar to another’s prior trademark;

FECEM RIARJE R E T S F R, RIARAESo P N B R 50 RN 2 H R AR
Mtz Hit2 5 4F N4 HJE AR 3 B

In a case of declaring a registered trademark invalid, the prior user or interested party of the
trademark shall file the application for invalidity declaration within five years since the

registration date of the disputed trademark.

3.5 M MFERKRRIAMRRKIAIE

3. Judgment on Contract, Business contact and Other Relationship
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ElFL SRR R R AAERR . AR RSN AR LEE. R 1T
KR F HAbR RRTEOT AR Z AN AN &R, A0S Sty 8 R A4l
gy, ENAPTEGR S AR LSS AR EGE HoAh O A FE ) 5 L GRS ISR
FRMNLVE SR B A, BRIPESERR,  lIEA A PSe s s, RERGH. Ak
FEAER I AR B HoAth 5 A 110 W KA AE S (8 I R b A7 AEEATIRE N, SN AAT N
T AR o

Contract and business contact relationship means other business cooperation and trading
contact relationship, except for representative and agency relationship, existing between
both parties; other relationship indicates the relationship other than business contact
between both parties, such as certain identity, having ever had controversies and disputes,
close business places, etc. The definition of contract, business contact or other relationship
shall start out from the legislation tenet of maintaining good faith principle, take “protecting
prior rights and restraining unfair competition” as foothold. The preemptive registration of a
trademark which is known belonging to another person for reason of contract, business
contact or other relationship shall be under the regulation of this clause.

WA B R
Common contract and business contact relationships include:
(1) ELEKR;
(1) Purchase and sales relationship;
(2) ZTHEIMTRAR;
(2) Entrusted processing relationship;
(3) ERHR EFRERERTD
(3) Alliance relationship (trademark use license);
(4) FHKRR;
(4) Investment relationship;
(5) Bl BRE28IMESN;
(5) Sponsoring or jointly holding an activity;
(6) WFEHELL. BER KR
(6) Business survey and negotiation relationship.

HOL HoAh oG R AL H
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Common other relationships include:
(1) KRR
(1) Domestic relation;
(2) FJwRFH BRI —FHE AR N DS HAR 8 3 T

(2) Membership function (other common employees except for representatives regulated in
Paragraph 1 of Article 15);

(3) bR HIE N SRR NG REZTTA S
(3) The applicant of a trademark has ever had economic disputes with the prior user;
(4) AR HE N IS VEME e - N Z A dR

(4) The applicant of a trademark applies for registration of the prior user’s several

trademarks;
(5) Fibs G NS AES e WAL B AR 2R

(5) The applicant of a trademarks is neighboring to the prior user in terms of geographical

location.
FHRESE AT CLE A A b 854 K S Hofth ok R IAFAE

The following evidence is able to prove the existence of contract, business contact and other

relationships:
(1 FF;
(1) Contracts;
(2) WTLLEMIE . M SAERKRIERE R K5 EIE. RIW BRI

(2) Correspondence letters, transaction vouchers, purchasing materials, etc. which could

prove contract and business contact;

(3) M LTHR. Fahar. bk, B REAE. F OECiuEm &,

(3) Enterprise’s payroll sheet, labor contract, social insurance and medical insurance

materials, certificate of registered permanent residence, etc.;
(4) ERRAIRAS, ATBUCTTYGE T, AR NTE . #oe B,

(4) Judgment of the Court, written decision of administrative penalty, decision and ruling on

trademark dispute, etc.;
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(5) fESEMEAI NS FTE N E ML AL T[] — 5 18 sk 418 2 3t B A B A A B

(5) Certificate proving that the prior user and the applicant’s business places are at the same

street or of neighboring geographic location;
(6) HAth ik BRR € 5% RAFAE RS .

(6) Other evidence proving the existence of specific relationship.

4. “TESAEH” BIHE
4. Judgment on “Prior Use”

FESAE I 2 AL R PRI HEEN IS AT, S E iR AR. E5%
i P B 0 AE SE PR A AR I R s SROLAOARSS EAE A Rds, B8 CAE TP I wh/ iRk 55 B
X RIAREATHET B A%

Prior use means that a trademark has been used in Chinese market before application for
registration of the disputed trademark. Prior use includes not only that a trademark is used
on actually sold goods and provided services, but also that the trademark is promoted and

propagandized on the goods/ services involved.

P LI W 45 2220 P L AR S DA A, B4 30 A EAME B,
S RENS HE LAIE I Z A5 9 v B G A AR BT AN
The evidence used to prove the prior use of a trademark is not limited to China, but the

foreign evidence materials submitted by the party concerned shall be able to prove that this

trademark is known to relevant public of China.
EARMHANRFIEM R A, SRV mssd S HBA 7 —E .

Prior user only needs to prove that the trademark is already used, and does not need to

prove that this trademark has had certain influences after use.

5. B A LUK E R RN A SCHVE N, AHAUESE R, VM i N SACE NS ARER
NEA I8 G BAT NG R E S R R AR IR 10, BT (HARE) 2R
T ILAR B R ITR S E R RN RIIEIEAT

5. Where it’s not in the name of specific related person that a trademark is applied for
registration, but some evidence proves that, the registration applicant and the agent or

representative collude with each other, or have specific identity relationship or other
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specific relationship, it shall belong to the preemptive registration of specific related person,
as stated in Paragraph 2 of Article 15 of the Trademark Law.

6.1l N\ CLHUARAT 28 S T AR AT it/ A 55 BN R B 3 AT 1 S Pt a, AT IEHEIE
FrERRANSE BRUERES), HA A IR IE W 55 8 SRR 545 bR 00 58 it /IR
FHENEE), TRET (FFRE) B+ T8 AR ERET .

6. Where another person has made actual preparations for launching the goods/ services
marked with the disputed trademark into Chinese market, some evidence proves that a
specific related person has participated in the abovementioned preparatory activities, and
another person has evidence proving that it has put into use the goods/ services marked
with the disputed trademark afterwards, it shall also belong to the preemptive registration,
as stated in Paragraph 2 of Article 15 of the Trademark Law.

7. At N AE S A5 FH PR R DR Y R AN BT 5 12 re s T 88 FH KD 7 it/ Al 25 AL TR0 £ 75 ot /
M55, ST R it /R 55
7. The scope of protection for another’s prior trademark is not limited to the goods/ services

identical to those goods/ services designated by this trademark, but also covers similar

goods/ services.

8.FE KR AN HIEGEM bR, AR TSR, BafESHm Ay
pli /8
8. The trademarks that a specific related person shall not apply for registration are not

limited to the trademarks identical to another’s trademark, but also include the trademarks

similar to another’s trademark.
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IV. Standards for Trial of Damaging Another’s Prior Rights

(EIFRR) SB=1 % HIERREMAERFMAIEKIELDA.......

Article 32 of the Trademark Law: The application for trademark registration shall not
damage another’s existing prior rights ...

(—) 58
(1) Introduction

HE M I AR 2 AT RS, IXRPESE PRI RE M I R b A 1S S AR
FESE T B TEM AR R, tBANMS Sl NAE S S (0 AR SR BUCRI AR SR . il
T CFbRED) B 2O T L SE R ARBUR DRI R 2280 T HE R R, Pt DAASS%
FLE FIAE SRS SRAE R R br FIETEMN H 2T S BUFRY,  BRETARAL LA ) Al AL
Al AT FAERG SR AR A HABBLAL N T IR I HoAl &
FAESE R EE OF R TEHAR SRR .

A trademark applied for registration shall have priority, and such priority means that the
trademark applied for registration does not conflict with a prior trademark applied for
registered by another person, or conflict with the other prior legal rights obtained by
another person. The other clauses of the Trademark Law give corresponding provisions on
the protection of prior trademark rights, so the prior right regulated herein indicates the
other rights except for trademark right and already obtained before the date of application
for the disputed trademark, including the right to shop name, copyright, appearance design
patent right, right of personal name, right to portrait, and other lawful prior rights and

interests to be protected (scheme 2: No other lawful prior rights and interests).

FERbR W A TN LICSCE & A B, 3 AR S AR R i)
DAAS AR N R 34T AN S HE
Where in the trial of the cases of trademark objection, non-approved registration review

and invalidity declaration, the problem of prior right protection is involved, individual cases

shall be judged with this standard as principle.

ARGFEPARIN B — BN BLR S AR AR VE M H O 8] 53, B AR SEBUR 2
I, RBVMET ARG, EURAESBONAE A 8 BN CAEER, AR
SN 28 S R BRI E M o
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For the purpose of Article 32 of the Trademark Law, the “existing” stated shall generally
take the date of application for registration of a disputed trademark as time point to
ascertain whether a prior right is formed and still in legal state. However, whether a prior
right does not exist when a case is tried, the registration of the disputed trademark shall

generally not be affected.

(=) TEBH

(1) Prior Rights

1. FEM

1. Right to shop name

L1 BB N EL . IR RAT R L5 5 AR R B I B SO FR s v
WEANTER, 75 FECPEMR A AR, BUEAESE TS BNAIA 2 w] G832 B451E 1,
2 Z N E I ANAE S T 5 B E . RPN A T RAAEEM 88 T U AE

P =y
= o

1.1 Where the application for registration as a trademark of a character which is identical or
similar to a prior shop name registered and used by another person and having had certain
popularity will easily induce the confusion of Chinese relevant public, and probably damage
the benefits of the holder of right to a prior shop name, this behavior shall be recognized as
damage to another’s right to a prior shop name, and the disputed trademark shall not be

approved to register or shall be declared invalid.
1.2 3@ A
1.2 Applicable elements
(1) ERFRbR FIFEMN A\ S8 Bl s H 75,

(1) Another person has registered or used its shop name before application for registration

of a disputed trademark;
(2) ZFFAEP EMER AR BA —E W4
(2) This shop name has had certain popularity among Chinese relevant public;

(3) RFHIFHEMN S HE S FEAR A AR A RE, BUEEL 7 5 RARIA
i A BESZ B E .
(3) The registration and use of a disputed trademark will easily induce the confusion of

relevant public and probably damage the benefits of the holder of prior right to the shop

name.
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1.3 RIERTF SR E
1.3 The definition of right to a prior shop name

LU SEOLRF RN, TSRS M H R SR T RS mhs i) s E T
H.

Where a right to shop name is used to fight against the disputed trademark, the date of
registration or use of the shop name shall be earlier than the date of application for

registration of the disputed trademark.

EREA T SR FESLA DM EIL TR, M E SRR mA S, T
T EAEARLAE I LAER
The fact of prior enjoyment of the right to a shop name may be proved with enterprise

registration materials, transaction documents of the goods marked with this shop name,

advertising propaganda materials, etc.
1.4 ST IRV AT Re I 1) E
1.4 Judgment on the possibility of confusion
RIEHIATRETE 2R, RPN 5 168 HPR 2 S EUH R A AR LU Z AR T AR
WHIE /RS R E T 75BN, 8 575N MR g AR
The possibility of confusion indicates that the registration and use of a disputed trademark
will make relevant public misunderstand that the goods/ services marked with this

trademark are sourced from the holder of right to a shop name, or have some specific

connection with the holder of right to this shop name.

WERFRIE S ST 5 RERE, WTRMFALT SBNNA G, 2R
BRI TR

The following factors shall be comprehensively considered when recognizing that the
disputed trademark will easily induce confusion with the prior shop name and probably

damage the benefits of holder of prior shop name:
(1) RFRRS 75 IR E
(1) Degree of similarity between disputed trademark and shop name

JE_E R S AR S A e 7 5 M (R B A AT RN o] e 2™ AR TR, (HAE D RPN
WRIEAE S 75 IR BINE . 44 BEX R i bn 5 75 A2 15 A B A EAT 18
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In principle, it will be easy to arouse confusion when a disputed trademark and a prior shop
name are the same or basically the name, but in individual cases, it shall be judged whether
a disputed trademark and a shop name constitute similar trademarks according to the
originality and popularity of the prior shop name.

(2) FRGrRbrtaE I 17 i/ I 555 75 BONSR BT /I 55 ) R IR P

(2) The degree of relevance between the goods/ services designated by a disputed

trademark and the goods/ services provided by the holder of right to shop name

XRS5 B DR AP S 0] _E 724 DA [ B SRALL T it /i 55 9 PR, ABAEAS S b AR
WAL T T BhEIVE . TR, DLASTT i b /IS5 RS, At e e e 75
ORI Bl o
The protection for right to a prior shop name shall be limited to identical or similar goods/
services in principle, but in individual cases, the protection scope of this prior shop name

shall be determined according to the originality and popularity of the prior shop name, as

well as the degree of relevance of the goods/ services of both parties.

1.5 X A A FRA AR S Fl phr . HAmA R, DANEIK MR TR 20 &
TR 2 il A bR vt

1.5 This standard shall be referred to for the abbreviation of enterprise name, as well as the
name and abbreviation of public institutions, other organizations, individual partnership,

privately or individually-owned businesses.
R B S RIBUN A TR

Scheme 2: Change the “right to shop name” to the “right of name”.

2. EBIER

2. Copyrights

2.1 REFAFBNKIVEAT, KAl N2 A7 ZA BT o RS s, RN E X At
NESEZAERIE, RPN A TR ECE T AT RE T

2.1 Where a work of which the copyright is enjoyed by another person is applied for
registration as a trademark without the permission of the copyright holder, this behavior
shall be recognized as damage to another’s prior copyright, and the disputed trademark

shall not be approved to register or shall be declared invalid.
2 3& FHEAT
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2.2 Applicable elements
(1) FERFbr PIFE M 2 AT\ CAE S = E AR

(1) Another person has enjoyed prior copyright before the application for registration of the

disputed trademark;
(2) RFrrEbr 5 NAE S = Z A ERU A S R B s o R AR AL

(2) The disputed trademark is identical or substantially similar to the work of which the prior

copyright is enjoyed by another person;
(3) RGP AR T AN Bt B AT geRe i 24t N A F R VE i s

(3) The applicant for registration of the disputed trademark has ever contacted or has the
possibility to contact the work of which the prior copyright is enjoyed by another person;

(4) FAFIRREN AR E ROV,

(4) The applicant for registration of the disputed trademark does not obtain the permission

of the copyright holder.
2.3 RTESREERN A E
2.3 Definition of prior copyright

T ZERCESR, ERFRIsHIEEM HZ AT, A il GIE e MifE i
aE R BEALAE DT SBUS AR

Prior enjoyment of a copyright means that another person has obtained the copyright by

means of creating and completing a work or inheritance or transfer, etc.

FESE A Z AR ST LU FREE A RN DAIER] . ZAEBCECIE S, T
RAZAE S HESEATRE, A2 GUE 76 BOZAE s RS ARE, FE el 4hK . $Eika5Ty
AT Z AR BFE  R AR HIE B T 28 S i b FR I8N H AT S0 i A
BUEACUEFS AN GE AT DA 2 AR BT B RE ST o

The fact of prior enjoyment of copyright may be proved with the following evidence
materials: copyright registration certificate, evidence material proving prior public issuance
of this work, evidence materials proving prior creation and completion of this work,
evidence materials proving the prior obtaining of copyright by means of inheritance,
transfer, etc. Trademark registration certificate or the certificate of copyright registration
conducted later than the date of application for registration of the disputed trademark

cannot be separately used as evidence to recognize that the copyright is tenable.
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X AERCEAISC A P 2 NS = BN S5E, R 78 70 A I CUE S (1
oL R, ATEAF BT,

The fact of the prior enjoyment of copyright of the party concerned, as confirmed in an
effective judgment document, may be approved where there is no sufficient reserve
evidence.

2.4 “MEdh7 2523 (R NRICAEZERGE) R IIEAR.

2.4 “Work” means an object protected by the Copyright Law of the People’s Republic of
China.

2.5 QIR AR PR RN HE N BEUSUE IR S T AR R IS B SE iy, MIANHA Jle et
M NAE S AR 10

2.5 Where the applicant for registration of a disputed trademark could prove that the
disputed trademark is independently created and completed, the disputed trademark shall
not constitute damages to another’s prior copyright.

2.6 Z PR ARTE T FE N RLAIEHE 3 5K AU 2 BNV AT I S SR H 2R IE DT E

2.6 The applicant for registration of a disputed trademark shall assume the burden of proof
for the fact claimed by it that it has obtained the permission of copyright holder.

WRAE PR NIRRT EZAERGE) K HL (Setisstl) BA ke, RPrbsiEh

I NN e (E AN I B . WO R VR T LA AR ol H AR R A B R
NZESUEIE R

In accordance with related provisions of the Copyright Law of the People’s Republic of China
and its Implementation Regulations, the applicant for registration of a disputed trademark
shall produce evidence to prove that the copyright holder has ever made direct and definite

expression of its intention to license the applicant to use its work.

3. S THERIR

3. Appearance Design Patent Right

3.1 RN, R NEAELHMBHISM B FIEEM R, &5 BT EARA
RIRYE, BUELE SR AP BT B RN BRI 28 AT BES2 2R T 1T, N A€ Tyl ANAESE
ST E R E, RSP HEAR R A TR AT B T LA RCE
3.1 Where applying for the registration without authorization as a trademark of an

appearance design of which the patent right is owned by another person will easily induce
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the confusion of Chinese relevant public and probably damage the benefits of the holder of
prior appearance design patent right, this shall be recognized as damage to another’s prior
appearance design patent right, and the disputed trademark shall not be approved to
register or shall be declared invalid.

3.2 3@ HEAF
3.2 Applicable elements
(1) £ERF bR FIFEN Z AT\ CE S = A AT B AL

(1) Another person has enjoyed the appearance design patent right before the application

for registration of the disputed trademark;
(2) RFPREAHIEM SRS FEBHER AR ERE, BUELE S TRBN A
i A] BESZ BIHR T

(2) The registration and use of a disputed trademark will easily induce the confusion of

relevant public and probably damage the benefits of the holder of prior patent right.
3.3 KT NAESE AP BT E R 5 e

3.3 Definition of another’s prior appearance design patent right
SBT3 A & H N H BT R P rbsiE i g H R H .

The date of authorization announcement of an appearance design patent shall be earlier

than the date of application for registration and the date of use of a disputed trademark.
HHNFIRESEH I LRI, N5 ATt L RNES . 4 22N
e SRR AR I PAIE ] .

Where the party concerned claims prior enjoyment of appearance design patent right, it
shall provide evidence materials to prove the right, such as appearance design patent

certificate, annual fee payment voucher, etc.
3.4 X TRIE T RetE B A e
3.4 Judgment on possibility of confusion

IRERITTREVERSR, RSP RIbRAIEN 5 A K 2 S B0 e 2 AR U IZ R br FITbs
ARV EE 0 9= I DU 47 eyl YO NS e P D e eI PN S B S kSl S

The possibility of confusion indicates that, the registration and use of a disputed trademark

will make relevant public misunderstand that the goods/ services marked with this
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trademark are sourced from the holder of appearance design patent right, or have a specific

connection with the holder of appearance design patent right.

M%%%ﬁﬁﬁ%%ﬁ%%%&ﬁﬁ%ﬁ%,T%m%ﬁ%%%&ﬁ%ﬂﬂkm
Mai, NZEEHRE T HIX TR

The following factors shall be comprehensively considered when recognizing that a disputed
trademark is easy to confuse with a prior appearance design and will probably damage the
benefits of the holder of this prior appearance design patent right:

(1) AP R bR RSN R i R G L

(1) The degree of relevance between the goods designated by a disputed trademark and

those designated by a prior appearance design;

A br S AN T R B SRR i — oA e R 5 S BRI, BAESG
HMWLBL T 7 it 0 0,28 B 2% S R L 485 5 A S8 AP BE T [ SRk FH 1 D0 BE AT 5

Using a disputed trademark and an appearance design on identical or similar goods is
generally recognized as easily inducing confusion, but where the prior appearance design is
used on packages or containers, the judgment shall be made in combination with the actual

use of the prior appearance design.
(2) R Rbn-5 MBI AR B2
(2) The degree of similarity between a disputed trademark and an appearance design

KT R ARSI TR R BCE IR A, BERT BLglh & S R An -5 AR e it 1Y
BARHATLENS, ] DAREAR S Am (0 AR 25 0 5 AW e v (R B2 AT X

The identicalness or similarity of a disputed trademark and an appearance design may be
judged by comparing this disputed trademark and appearance design on the whole, or
comparing the principal distinctive part of the disputed trademark and the important parts

of the appearance design.

AR AZF IR 5PV R S AL A E, RN o bR Rl 3 AU
AR APBTH B A B SCFA RSP FRF IR R IE 2, & SOFAE L FIBLIRS G
M
The recognition about the identical or similarity of a disputed trademark and an appearance
design is applicable to the standard for examining the identical or similarity of trademarks in

principle. The scope of protection for the characters in an appearance design patent only

covers their particular expression form, and excludes their meaning.
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3.5 Z 4 R ARTE A AR NN 32 5K A AR A BT R AN 3 sk fH 2%
UESES

3.5 The applicant for registration of a disputed trademark shall assume the burden of proof
for the fact claimed by it that it has obtained the authorization of the holder of an

appearance design patent right.

4, REZM

4. Right of Personal Name

4.1 REVF], KA IIRES BARTEM R bR, 2 N EAR DR REIE IR E K, RS
T s L 4 AN T A% HEVE Y B T ATE AR 7

4.2 Where applying for registration without permission as a trademark of another’s name
will probably damage another’s right of personal name, the disputed trademark shall not be

approved to register or shall be declared invalid.

4.2 & H B A

4.2 Applicable elements
(1) FEMRAARBINE, R REFRCTFHR R A BN

(1) In the cognition of relevant public, the character of a disputed trademark is directed at

the holder of the right of personal name;
(2) RFRIbRIE M 25 N 2 44 BURT et a3

(2) The registration of the disputed trademark will probably damage another’s right of

personal name.
43 M NIEAEFEAL ., B4 24, B 5%E,

4.3 Another’s name includes autonym, nom de plume, stage name, byname, etc.
“HBNT RFRFRH R AN TN G O ACE T R IR H AR

“Another” indicates a natural person living in the world when filing an application for

objection, non-approved registration review or invalidity declaration.

4.4 NGE R FRIARE TR FEMANLEAB B DA IR A ARE 55K 28 S i b £ HE M
i FH R A B diE Pk B AN BGE Sk A BN NI DR ROV ET 1, BERAE R PR br S
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NI e mE, SRR RS AR St NSO R B P, (H
TN EBGEARFIE, AL 2 AW 5 FHZEEA AN .

4.4 When recognizing whether a disputed trademark damages another’s right of personal
name, we shall meet the precondition that, relevant public will easily direct the goods on
which the disputed trademark is registered and used at the holder of the right of personal
name, or establish a corresponding connection between such goods and the holder of the
right of personal name, and this includes not only that the disputed trademark is completely
the same as another’s name, but also that the disputed trademark is somewhat different
from another’s name in terms of character composition, but reflects another’s major name
characteristics, and directs the holder of right of this personal name in the cognition of

social public.

REVFRE AN IS EM R bR, 50GE B N4, A1+
e PN F R SN LS e pE vl N L AN PV DINASA DO K (LN SRy S W 1

Where a trademark is applied for registration by using the name of a public character
without permission, or a trademark is applied for registration based on knowing that this
trademark is another’s name and for purpose of damaging another’s benefits, this shall be

recognized as damage to another’s right of personal name.
4.5 ZG AR H T R 25 500 3 ) B 2 A4 BNV AT ) 3 SR HH 28R 5 AT

4.5 The applicant for registration of a disputed trademark shall assume the burden of proof
for the fact claimed by it that it has obtained the permission of the holder of the right of

personal name.

FE A RAR HARTE M H Z i A2 SNSRI VE AT, 7 S 242 BN RT A T 7 o/
R 55 Z A ERETEM R bR K, AERE AR BN R WA VT R PR FH 7 i/ A 55 b B R R o
ffr, MAREVFH] .

Where a holder of right of personal name withdraws permission before the date of
application for registration of the disputed trademark, or a trademark is applied for
registration outside the goods/ services permitted by the holder of right of personal name,
or a trademark is applied for registration on the goods/ services not clearly permitted by the

holder of right of personal name, it shall be deemed as not obtaining permission.

4.6 M FHUEL HBEN FAR, REAR. F AT RGEE A HAA R, K
B CRbRIE) B AREE R (B W 3 ) B HE T H A .

4.6 Where applying for registration of a trademark with a name will mislead the public,

hinder the good public order, or produce other negative influences, it shall be examined in
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accordance with the provisions of Subparagraphs (7) and (8) of Paragraph 1, Article 10 of

the Trademark Law.

5. B

5. Right to Portrait
5.1 REVFR], KAt AHH BTN AR, St N BRI REE M F 1, P
P BRI A T A2 W B T UG RCE 15 .

5.1 Where applying for registration without permission as a trademark of another’s portrait
will probably damage another’s right to portrait, the disputed trademark shall not be

approved to register or shall be declared invalid.
5.2 1& FH EAF
5.2 Applicable elements
(1) FEMRARBINHF, R PRI ER T2 H BN

(1) In the cognition of relevant public, the portrait of a disputed trademark is directed at the
holder of the right to this portrait;

(2) AP REbRIEMZE N FAGBAT RIS Bt

(2) The registration of the disputed trademark will probably damage another’s right to

portrait.
5.3 il N B EFEH AR BERESE.
5.3 Another’s portrait includes portrait photo, portraiture, etc.
“HENT SRIRIRI R A PIEME B O RCE T IS AR RN

“Another” means a natural person living in the world when filing an application for

objection, non-approved registration review or invalidity declaration.

5.4 WIE R PRI TR FMAHBEL B BRI AR 5k 28 i b A2 HE
Ao FH PR R it L8 1R 1 BN B 5 S BN S LR RO TR, BRI R P rin S
AN BEEME, hEFRARS RSN BAEME EATAR, ERBT ik
PNGUEE Y72 T T et s /A N UR S L LT AAEEE & O

5.4 When recognizing whether a disputed trademark damages another’s right to portrait,

we shall meet the precondition that, relevant public will easily direct the goods on which the
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disputed trademark is registered and used at the holder of the right to portrait, or establish
a corresponding connection between such goods and the holder of the right to portrait, and
this includes not only that the disputed trademark is completely the same as another’s
portrait, but also that the disputed trademark is somewhat different from another’s portrait
in terms of picture composition, but reflects another’s major image characteristics, and

directs the holder of right to this portrait in the cognition of social public.

REVFREH AN BB ISEM R, 568 PR N &R, 2T
1 A\ 2 (18 R FAREE A ARG, B = e Rt B B 5 3

Where a trademark is applied for registration by using the portrait of a public character
without permission, or a trademark is applied for registration based on knowing that this
trademark is another’s portrait and for purpose of damaging another’s benefits, this shall be

recognized as damage to another’s right to portrait.
5.5 Z 5 R ARTE M R N 2 g 32 5K i BUES H ABA N VR AT 1) 3 SR H 28R T4 T .

5.5 The applicant for registration of a disputed trademark shall assume the burden of proof
for the fact claimed by it that it has obtained the permission of the holder of the right to
portrait.

FE AR bR RN H 2 8 H BRI VFa] (17, 8 F BB VE R (7 dh/
55 Z AN HARTEM R AR A, £ FARBUNAR B VF AT 45 R et/ i 55 b RIS VE T R
K1, ARV,

Where a holder of right to portrait withdraws permission before the date of application for
registration of the disputed trademark, or a trademark is applied for registration outside the
goods/ services permitted by the holder of right to portrait, or a trademark is applied for
registration on the goods/ services not clearly permitted by the holder of right to portrait, it

shall be deemed as not obtaining permission.

5.6 fE A NI H B HEEM bR, RO PFQF RIGEE A HAA R0
1, WRHE (RPRED) BBHRE 38 (B BEREFE OO BRE TS
.

5.6 Where the application for registration of a trademark with another’s portrait misleads
the public, hinders the good public order, or produces other negative influences, it shall be
examined in accordance with the provisions of Subparagraphs (7) and (8) of Paragraph 1,
Article 10 of the Trademark Law.

(=) fE5ehla
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(111) Prior Rights and Interests

6. FMEEMIFAAR. B, BE (FEIHIEENSEELR. B, XHE
VERRIEM B ARE 58 =1 4 5 ) s EAR )
6. Specific name, packaging and decoration of famous goods (scheme 2: The second half

sentence of Article 32 may be taken as standard for trial where the specific name,

packaging and decoration of famous goods are taken as non-registered trademarks)

6.1 ¥ SN MR E AR, B, B E ECE I U S0 BIE A G TE
WHEATERR, 55 FEPEAEK A ARG, BUEZEEREE AR & ] 5e 52 24 FH 1),
R GE NN R T R AR e BRI, RPN A TAAIEE
e T AT RCE
6.1 Where applying for registration as a trademark of a word or pattern, etc. which is
identical or similar to the specific name, packaging or decoration of another’s famous goods
will easily induce the confusion of Chinese relevant public and probably damage the benefits
of this holder of lawful rights and interests, it shall be recognized as damages to the specific

name, packaging and decoration of another’s famous goods, and the disputed trademark

shall not be approved to register or shall be declared invalid.

6.2 i&E FE A

6.2 Applicable elements
(1) FE RGP bR ISV BT N CAESEAE RN 44 1 i Re T A PR e, 280,

(1) Another person has used the specific name, packaging and decoration of famous goods

before the application for registration of the disputed trademark;
(2) MNFIZTE A SFR A3, SRR AR

(2) The specific name, packaging and decoration of famous goods are not approved to

register as trademarks;
(3) REHbrEMNMAEMEEE AR, B3, FEHMHE IR T

(3) The disputed trademark is identical or similar to the specific name, packaging and

decoration of famous goods;

(4) RPRbAIEM SR 5 S EA R A R B RE BRI, B SEMAA TR
ARFAT APR S B AR A N AR 2 T REAZ 245
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(4) The registration and use of the disputed trademark will induce the confusion or
misunderstanding of relevant public, and probably damage the benefits of the holder of

rights and interests on the specific name, packaging and decoration of prior famous goods.
6.3 KA A AR, AR, BN E
6.3 Recognition with the specific name, packaging and decoration of famous goods
R R EARIE O L COSTEEIE0T B R4 iR A A RR. e, R AAIE
BIEFATNRE THRED) X2 BRI A AR, A, Rt T INE:

It shall be recognized whether constituting the specific name, packaging and decoration of
famous goods according to the concrete situations of individual cases and the Provisions on
Prohibiting Unfair Competition Behavior of Counterfeiting the Specific Name, Packaging and

Decoration of Famous Goods:
AT MRIB T LB — M, AR AR R BT b

Famous goods indicate the goods which have certain popularity in the market and are
known by relevant public.

RS2 FE R4 TR At O 11 530 ) A R 3 DX R T A 44 K

“Uniqueness” means the unique name of famous goods, which has distinctive differences

from a generic name.
LA FR NN T it LA S OT (4571 it A AE R i B B B AR 25

Packaging means auxiliary and containers used on goods for identifying goods and

facilitating carrying, storage and transportation.

HBHR AR IR S AR i T AE 7 i B 2 BRI S s R R
M5

Decoration indicates the characters, patterns, colors and their permutation and

combination attached to goods or package for identifying and beautifying goods.
6.4 < T IRVE AT RE I 1) E
6.4 Judgment on possibility of confusion

ZMRFSH 1.4 PIFHEFZE

\)

Refer to the consideration factors in 1.4 of the right to shop name.
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7. {ERMBIREAE P B A AR OF RTZHMS)

7. Name of a work and name of a virtual character in the work (scheme 2: Cancel this part)

7.1 4 A N B A B AL BB S AR RE DL A AL R A [ B s BE A LA S
HUSIEM AR bR, 25 T 80 B 2 AN A 5 B A A A AR e oty 55 2 B A st A AT
FERFEIR AR, BUEZ AR et N IR 2 nl REA2 BRI, B 2 A At A T dh A
IR, RPN A TR B T AT RCE T

7.1 Where applying for registration as a trademark of a word which is identical or highly
similar to the name of another’s highly popular work or virtual character will easily make
Chinese relevant public consider that the goods designated by the disputed trademark has
specific connection with this holder of lawful rights and interests, and probably damage the
benefits of this holder of lawful rights and interests, it shall be recognized as damages to
another’s commercialized rights and interests, and the disputed trademark shall not be
approved to register or shall be declared invalid.

7.2 &M EAF
7.2 Applicable elements

(1) HNHIE S B B R A4 BE, AT AT it 44 PR B it o R RSO €0 44 Pkt
PR

(1) Another’s work is highly popular, so the name of this work or the name of a virtual

character in this work is also highly popular;

(2) ZR5 bR 5N S A2 PR EAE e 0 R 40 A2 PR [R) B s BE AL, DAAH
RN IR AT I Ty P 5 4 P A E — 18 [ A ot 42 PR B0 A €00 44 R D B R R AT 41 B
(2) The disputed trademark is identical or highly similar to the name of another’s work or
the name of a virtual character in this work, and the judgment is made based on the

standard that whether it’s easy for relevant public to only direct the disputed trademark to

the name of this work or the name of this character;

(3) ZR 5 RAREE MM AT it 55 A S B A A i 5 n] BE S A 22 ) SR I i Jg 1
RIS, B2 B R A AR RN, BUELE S B A A 2t 7T RESZ 2491

(3) The goods registered for use of the disputed trademark are similar to the associated

products which the work of the holder of prior rights and interests will probably and
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generally extend to, and this will easily induce the misunderstanding of relevant public and

probably damage the benefits of the holder of prior rights and interests;
(4) MAEMAFR R O IRBAEZAE b ZEAR T N 4 TR

(4) The name of the work and the name of virtual character shall be protected in the period

of protection for the copyright of this work.
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Fo FEEAN O AL AT — g R R b B B s v

V. Standards for Trial of Preemptive Registration of Another’s

Trademark Already Used and Having Certain Influences

CEibRiZ) =1 =% WigmsEMs...., WARUAESFBILEFEMMIA S
fEFHIFA — € R N T A o

Article 32 of the Trademark Law: The application for trademark registration ... and it’s not
allowed to preemptively register by improper means a trademark which has been used and

had certain influences.

1.5 5
1. Introduction

R AR T R, X D IEE — e As T AR, ik DA
ANIEYTFBARIEAT N, TRANAS STV M I U AT R A A F J5 REIA R

The abovementioned provision is to protect a trademark which has been used and had
certain influences based on the principle of good faith and credibility, to restrain the
behavior of preemptive registration by improper means, and to make up the deficiency that

strictly executing the registration principle will probably cause unfair consequences.

FE T bn 7L X??ﬂ‘iﬂﬂﬁ%&%iﬁlﬁ%%#%ﬁﬂh W RAREM N C 2 IEE
SE RS T A )RR, AAS KR SR I BEAT A SHE

Where in the trial of the cases of trademark objection, non-approved registration review
and invalidity declaration, the problem of preemptive registration of another’s trademark
already used and having certain influences is involved, and the holder considers that its right

is infringed, individual cases shall be judged with this Standards as principle.

238 FH AT
2. Applicable Elements

(1) Al AFIPRAE RS R bR TG H 20T ©aAE S IR — e e,
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(1) Another’s trademark has been used and had certain influences before the date of

application for the disputed trademark;

(2) RFriihn 5N e br AR A 20 T
(2) The disputed trademark is identical or similar to another’s trademark;

(3) RFRIARHTHE E BT it/ M 5515 Ath N R b BT A5 P 00 e o/ I 95 D 0 ) i
FALL;

(3) The goods/ services designated by the disputed trademark are identical or similar to the

goods/ services designated by another’s trademark in principle;

(4) ZRFREbHIENAKE T AIEETB.

(4) The applicant of the disputed trademark adopts improper means.

FE 56 A8 FH AT — 58 5 WA 1R s R B2 506 A5 FH A — S S T s s 8 P A N B M) 5 %
RNKHE CREFRE) =1 R MAUEXN R Ritrfe thCACE &1, B E RPERZ
AEEM  HAR TN R .

Where the owner or interested party of a prior trademark having been used and had certain
influences requests invalidity declaration of the disputed trademark in accordance with the

provisions of Article 32 of the Trademark Law, the request shall be brought forward within

five years since the date when the disputed trademark is approved to register.
3. CEAEHIHA — i F i bR 1) E
3. Judgment on a trademark having been used and certain influences

3.1 A HIFA — MR br 2 1R A2 [ S R0 — % Ve A AR 9G A AR P i
I8 FRI AT P A

3.1 A trademark having been used and had certain influences indicates a non-registered
trademark which has been used and known to relevant public within a certain scope in
China.

FHR A A A G (R 55007 B B AR S 42 B b wF BEARED)  BOAH S
5E o
The judgment on relevant public is applicable to relevant provisions of the Standard for Trial

of Reproduction, Imitation or Translation of Others’ Well-Known Trademark.
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RIEMERR, NATELE RS AR IETE AT ARSE v FFE A, B B3k
AR MG PR AR 2 e 48 IR DRI AR AR pi A, DA A 4 R I HR A (E R SRAL T (1) R A 28 15
o
Non-registered trademark shall include a trademark never applied for registration before
the application for registration of the disputed trademark, or a trademark approved to

register and later going invalid for reason of non-renewal, etc., and a trademark applied for

registration but not approved to register, etc.

3.2 INERARE A —ERN, MAYPDREILGEHRE FAIRINR, EALZ
o s 6 2005 A2 B 4 B R 2 O

3.2 For recognizing whether a trademark has certain influences, we shall comprehensively
consider the following factors aiming at the circumstances of individual cases, but shall not

take that “this trademark must satisfy all the following factors” as precondition:
(1) AHIRA AR R B B R 1% 100

(1) The awareness of relevant public about this trademark;
(20 TZTEFRFTRR 7S B Ta it S B B 65 O 4R I [ 0 b L 9

(2) The duration and geographical scope of the actual sale of the goods marked with this

trademark;

(3) R SR LA RS S RS ), J5 a0, AR,
v F

(3) The duration, method, extent and geographical scope of the advertising propaganda,

exhibition and other commercial activities of this trademark;
(4) HAAEZ R bR — @ MR 3R

(4) Other factors making this trademark produce certain influences.
3.3 LIRS H R ATl T AESE A RO BLIE R«

3.3 The abovementioned reference factors may be proved by the following evidence

materials:
(1) TR 1) e 5750 FH B[] AR 457 22 A P s 100 S A DG B )5
(1) Related materials about the earliest use time and continuous use, etc. of this trademark;

(2) ZPARPTAR S HIR IR S B E R R SR 1RTRE HRATHEmR A 2R A

V%
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(2) The contract, invoice, bill of lading, bank deposit receipt, import and export vouchers,

etc. of the goods/ services marked with this trademark;

(3) ZE bR S/ IR S A E X BTG E . R, HERE. 7l W
SRR Y EPAV ST
(3) Related materials about the sales region scope, sales volume, sales channel, method,

market share, etc. of the goods/ services marked with this trademark;
(4) ZRbrFTE NS 7. 2. B, Rat. W, Mg PANSEEAR AT
E T BEATR R LR EEAR R T E P R BNZE AR RS RIE. BEAETRL

(4) The commercial advertising and propaganda materials issued by the owner of this
trademark via the media like radio, film, TV, newspaper, periodicals, network, outdoor, etc.,
as well as the comments, reports, propaganda materials, etc. involving this trademark in the

abovementioned media;
(5) ZEts TR R /RS S IMEY & S 2SS miE s A e ot
s

(5) Related materials about the commercial activities such as exhibitions, expos, auctions,
etc. participated by the goods/ services marked with this trademark;

(6) T bR B FR 255 P 2 TR

(6) Goodwill materials about awards granted to this trademark;
(7> HAt ] IUE B B bR — E 2 ) 5k}

(7) Other materials which can prove that this trademark has certain influences.
PA_ESSTAE SRR AR AL FE SR AS LU BT E S5 YO RTSE,  AnREE B A A BE

R bR B2 g R T ERREH X, AH OGRS v] AR R RIWZ R bR 1 B — & 52
PIUESE -

The above evidence about the use of prior trademark does not take “formation in China” as
precondition. Where being able to prove that the use makes the influences of this

trademark cover Chinese Mainland, relevant evidence may be used as evidence for judging

whether this trademark has certain influences.

3.4 F LUIERI R b s AR DL E S A RE, N 2 BE 0% 2o (s F RO R AR b IR . 7t/
M55 A HIAAE A

3.4 The evidence materials used to prove the use of a trademark shall be able to display the

used trademark sign, goods/ services, use date and user.
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3.5 FbRAs T B A — R R L DA SR s Bl HOHE T BLAE

3.5 Whether a trademark has certain influences shall be judged based on the date of

application for the disputed trademark in principle.
RIS DAt RS I RA —E ], (EARFFEAAHN, SRR R
(RIS )2 S 4742 28 R 5 s FETE N H 3 DUAE .

Where a disputed trademark has been used and had certain influences before the date of
application, but it is not used continuously, then it will be necessary to judge whether the
influences of this trademark last till the date of application for registration of the disputed

trademark.
4, “RIELTFR” HHE
4. Judgment on “improper means”
FIE R REAR G2 T RBCNIE Y TFB, WA 5 R T AR ER:

The following factors may be considered comprehensively for judging whether improper
means are adopted to apply for a disputed trademark:

(1) RFREHIENSEEEHN GG HHERMEERR;

(1) The applicant of the disputed trademark has ever had trade contacts or partnership with

the prior user;

(2) R RARHIE N 5SS be A R AR AN Rl sk s 5 X075 7 it/ i 5545 A1 I
A 5 SR TE A A Y

(2) The applicant of the disputed trademark and the prior trademark user are located in the
same territory or both parties have the same sales channels and territorial scope for their

goods/ services;
(3) RFRbrHiE NS NG kAT ALYy, AR SSE FH N R br;

(3) The applicant of the disputed trademark has ever had other disputes with the prior user,

and may know this prior user’s trademark;
(4) FFRbr s N SLEGM AN EA NN R R R,

(4) The applicant of the disputed trademark has ever had the internal personnel intercourse

relationship with the prior user;
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(5) AP Rbr I N BA URBCNIE SR 288 B, AR E NG — €
PRI AR (R 7S AN AT R R EAL . ARSI N S TSR 5 &1, e
NBE AN Z A i 5. VF Al s A 2 s R ABUR 2 55547 9

(5) The applicant of the disputed trademark, aiming to make improper profits, uses the
reputation and influences of the prior user’s trademark having had certain influences to
carry out misleading propaganda, forces the prior user to cooperate with it in trading, and
asks for high-amount transfer fee, license fee or infringement compensation from the prior

user or others;

(6) f N R EARERMANNE, KPS 2 /T,

(6) Another’s trademark has relatively strong originality, and the disputed trademark is
highly similar to it;

(G (6) AR A A B RMmEE: ]

[Scheme 2: (6) Another’s trademark has relatively strong originality;]
(7) HAATLAAE A IE S F BB .

(7) Other circumstances which could be recognized as improper means.

S\ A HIBA KRR IR « R (M < RIESTFE My
FOLAHE.

5. Whether constituting the circumstances stated herein shall be considered
comprehensively in combination with the degree of “certain influences” and the situation of

“improper means”.
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N~ DU T Bl E HoAl A 1E 24 T BORAS T bm v o B AR v

VI. Standards for Trial of Trademark Registration Obtained by

Deceptive or Other Improper Means

(RibsiE) BT —3K CAEMPIRER, .2 DRI T B el Hoft
ANTE ST B AN, AR R B S M EAs R HAth s 5 > AT LA
TR PR VP H 2R 2 B A R M R AR AL
Paragraph 1, Article 44 of the Trademark Law: A registered trademark shall be declared
invalid by the Trademark Office if ... its registration is obtained by deceptive or other

improper means. Other entities or individuals may request the Trademark Review and

Adjudication Board to declare such registered trademark invalid.

1. 35
1. Introduction

T BT I 2430 S IS PR UL S5 L 5 R 1 B 0 T BB A A T B
MLOCHUARE M, AR TIHATAE Y%, 2REEER S B, SEH rEM.

The application for trademark registration shall persist with the principle of good faith. It is
not allowed to obtain registration from administrative authority of trademark by deceptive
means, or to execute malicious registration aiming to make illegal profits based on improper

competition.

W R AR T B FAR A IE 25 BUBAS R ARG R, DA RS Dy SR 24T
ERHAE

Where the registration of a trademark is objective by deceptive or other improper means,

individual cases shall be judged with this Standard as principle.
2. & EAF
2. Applicable elements

2.1 LLSR AR AR T Bt O 7o A AT BOCE A WL S R i M 4T

IP KEY = PAGE 52



2.1 The behavior of obtaining the registration of a trademark from administrative authority

of trademark by deceptive means

BERP I 248 2 B b A BB TE M R A A IR SR B T 1A R AR AT BCE B LR
REA B Bl s A SR A Ohade (K S P e FLARE WA SO, DA B R AR M A
8. BREART FIEE:

Such circumstance indicates that, when applying for registration of a trademark, this
disputed trademark registrant commits the behavior of fabricating or concealing the truth,
submitting counterfeited application documents or other documentary evidence to the
administrative authority of trademark in order to obtain trademark registration, including

but not limited to the following circumstances:
(1) Phig Bl B R RAT
(1) The behavior of fabricating signature and seal on application documents;

(2) Dy IRSCRIE NI S OIE B SCPRAT N, S A A R R e Bk
MESE B A UE R ST, B IR e B PURSE B e ] o b B B L S IR AT
N

(2) The behavior of fabricating and altering applicant’s identity certification documents,
including using false identity certification documents such as ID card, business license, etc.,
or altering important registration items on identity registration documents such as ID card,

business license, etc.;
(3) Dhyid HAtUE B ST AT 9
(3) The behavior of fabricating other certification documents.
2.2 FFHATA IS ARAREIA R H B, BEEATIENRAT N,

2.2 The behavior of malicious registration aiming to make illegal profits based on improper

competition.

BRI T AL T AT 78 73 UESRAIE B 28 S R AR R AN AR F 3O = B AS M AL L 7 A
MR R A2t AN IE 205 A L BHRECE AR I UUREAS 11 2R 2 5 H Atk
AIEHFBIASEM, HAT SR TS EREN, $13F 7 AP simiimtkry. Xt
TR FHE R E REBER ARG, NS bR o DY - T2k SRR i HL Al A B AR
SE REAT B AT

N

Such circumstance indicates that there is sufficient evidence proving that disputed

trademark registrant obtains registration by other improper means except for deceptive
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means, such as disturbing trademark registration order, damaging public interest, taking up
public resources improperly or seeking illegitimate interests by other means, etc., and its
behavior violates the principle of good faith and damages the market order of fair
competition. The circumstance of only damaging certain civil rights and interests shall be
examined and judged in accordance with Article 54 and other corresponding provisions of

the Trademark Law.
2.2.1 NHNEICIE T AR RN “ DIHAA I 9 FBHEUSEM” -

2.2.1 The following circumstances belong to “obtaining registration by other improper

means” stipulated in Article 44 of the Trademark Law:

(1) RFREbHIEABIFEMBREE AR, B S5 BAT B R A R b
) FAH [ B A AL

(1) A disputed trademark applicant applies for registration of a relatively big quantity of
trademarks, which are identical or similar to another’s trademark with relatively strong

distinctiveness;

(2) RGP N FFE RS E R EIR, H54a ., Fod. @mmsEadt
BEYR 44 PR SR [F) B ALk
(2) A disputed trademark applicant applies for registration of a relatively big quantity of

trademarks, which are identical or similar to place name or the name of public resources,

such as scenic spots, buildings, etc.;

@)?%ﬁﬁ$%k$%ﬁ%ﬁkﬁ%%ﬁﬁ,EE@A?%\ﬁ%%%\ﬁ%
HE AR PR 44 TESh . 44, 2500 AR, R il A 44 PR S5 AL RSOAH ] B
Lﬂ'y\;
(3) A disputed trademark applicant applies for registration of a relatively big quantity of
trademarks, which are identical or similar to another’s shop name, enterprise name, social
organization and other institution name, domain name, work, name, drug name, plant

variety name, etc.;
(4) RF s HIENHIEEN R ERAS, AR s =

(4) A disputed trademark applicant applies for registration of a relatively big quantity of

trademarks, and is obviously lack of true intention to use;
(5) HARRT AN R VA IE 24 F BB M 15 T2

(5) Other circumstances which may be recognized as obtaining registration by improper

means.

IP KEY = PAGE 54



2.2.2 WRERZ B EEIRHE, WZREH LN ER:

2.2.2 The following factors may be considered comprehensively for judging obvious lack of

true intention to use:

(1) WL AP EARHIEANNEE N, B R Hig A BAHREE

(2) It is obviously outside the business scope of the disputed trademark applicant, or the

disputed trademark applicant does not have related operation qualifications;
(2) W R4 br A R & 2S5 K
(2) It is obviously outside the reasonable use demand of the disputed trademark applicant;

(3) AFHAEMNE, RPEISEMNAS T RRA LSRN A, #Teds,
o WA NS AT 5 A 4F, LA N R E @i ik . Vral (e 2. AU

4

(3) After registration of the disputed trademark, the disputed trademark registrant makes a
sale of this disputed trademark aiming to make improper profits, or forces others to
cooperate with it in trading, and asks for high-amount transfer fee, license fee or

infringement compensation from others;

2.2.3 ZAGrihs I N A IE AT BIHESEM AR, ABRT R PR hs i AR
NHABEM IR R, WARES RS bR N BA Sl S EAT hEE B R E Sk
FuE AR E BRI B RN VAN B AL

2.2.3 The trademarks of which the registration is obtained by a disputed trademark
applicant by improper means are not limited to the trademarks applied for registration by
the disputed trademark applicant itself, but also include those trademarks applied for
registration by the natural persons, corporations or other organizations which collude, or
have specific identity relationship or other specific relationship with the disputed trademark

applicant.

IP KEY = PAGE 55



L. MFRRARINE
VIl. Recognition of Interested Parties

(BibRik) =1 =5 MY HEAENER, BASZHE=NANW, £k
EIPNS ﬂ%%%kwﬁ ERAESE =480 T HME =3, B HHE. BTAKS
— B B BT ITAER, BEEAR S AR
BT % BT FHER, ATRLME AR R R AE RN, TR
BAEEMN, Rt NiE, JE TP A%

Article 33 of the Trademark Law: A holder of prior rights or an interested party may, within
three months from the date of the preliminary examination announcement of a trademark,
raise objections to the Trademark Office if it is of the opinion that the trademark is in

violation of Paragraph 2 and Paragraph 3 of Article 13, Article 15, Paragraph 1 of Article 16,
Article 30, Article 31 or Article 32 of this Law. Any party that is of the opinion that the

trademark is in violation of Article 10, Article 11 or Article 12 of this Law may raise expiry of
the announcement period, the Trademark Office shall approve the registration application,

issue the certificate of trademark registration, and make an announcement thereon.

(FbsiE) B+ 15k CEEMRIRER, ERANEE =265 “FNE =3, &
THE BAONKE K B WE Ak BETTRNUER, BREbSEN
Z HETFEN, EEPRNBEE R E LR N AT DGR AR & R 55 ZiE N i bs
TR MPRERLEN, S04 R RS T NS LA I I TR BR )

Article 45 of the Trademark Law: Where a registered trademark is in violation of Paragraph 2
and Paragraph 3 of Article 13, Article 15, Paragraph 1 of Article 16, Article 30, Article 31 or
Article 32 of this Law, the holder of prior rights or an interested party may request the
Trademark Review and Adjudication Board to declare the registered trademark invalid
within five years upon the registration of the trademark. Where registration is obtained

mala fide, the owner of a well-known trademark is not bound by the five-year registration.
T EEARIERZN:

The following subjects are interested parties:
(1) FARAL I HALAE S BUR IR VR T A N

(1) The licensed users of trademark right and other prior rights;

(2) FFRBUR HAAE SR 1 Bk 4k 52 N 5
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(2) The lawful successors of trademark right and other prior rights;
(3) AL BIALAN
(3) The mortgagee of trademark right;

(4) HARAUESRUE I -5 7 bR HAAE SE BRI ) 3 50 AR 1K) 4K

(4) Other subjects proved by some evidence to have interested relationship with trademark
right and other prior rights.

T AN E IR N DL LA H 2 WO TE S & FRE I i . 72 SR e B A
HAFERRN, bR RARVFE & R n] UK BRI R GRS R045, T8N AFHE K
RMERZHRRMEHEEY, FERSESRMAEHEN, WRR. FRvFE R RS
LA Y B B S VPR R . AR H EN D RARFHRARN, NYINERN
AFEREN

Whether being an interested party shall give priority to the state when the application for
objection and invalidity declaration is brought forward. When the interested relationship
does not exist when a case is tried, the Trademark Office and the Trademark Review and
Adjudication Board may send out a Notification on Inheritance of Subject Qualification, and
notify a subject with interested relationship to participate in the trial of this case. Where the
latter does not participate in the trial of this case, the Trademark Office and the Trademark
Review and Adjudication Board may reject its reject its request for objection/ review by the
reason of improper statue of subject; where interested relationship exists during trial of the

case, the interested party shall be recognized.
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JNS BT R b SR A o B AR

VIII. Standards for Trial of Registered Trademark Cancellation Cases

(RARE) Bk RFREN A EM bR RE T, EAT S M A
bs CEMPAA S hbslcE AR AT ST, R HOT R AT R EA T 9T PR L
s JANEUE R, R bR R HE M AR

Article 49 of the Trademark Law: A trademark registrant that changes, without
authorization, the registered trademark, the name or address of the registrant or other
registration items during the use of the registered trademark shall be ordered to make
correction within the prescribed time period by the relevant local administration for
industry and commerce, and shall have its registered trademark cancelled by the Trademark

Office if it fails to make correction by the prescribed deadline.

AT 0 P O 42 ol 4 T 24 .= 4

(0, FET AR A AT AT BT e 0 B S B e -2
FAAA A YRR, AR TRT 75 SEAE K0, 2 5 b AT B B D
AR =AM

Where a registered trademark has become the generic name of the goods for which its use
is approved or has not been in use for three consecutive years without justification, any
entity or individual may apply to the Trademark Office for cancellation of the registered
trademark, and the Trademark Office shall make a decision within nine months upon receipt
of the application. Where necessary, the time period may be extended for three months
under special circumstances upon approval by the administration for industry and

commerce of the State Council.

(EFmE) ERHIUS XS RbR R B A TR EN SR UE, B3 AR
. ATRAE RN R T H AR R IR R RS R R . RSP R AN
2 EWR RS 2 HEUD A A g, R mmER s AN ARRE L EEK
(Y, 2 55 B TRiA7 BUE B IabE, "I RLER = H o B3 A RAR PR & 2 i)
PoE AR, ATRLEEE A R =4 H A m A RVER R
Article 54 of the Trademark Law: A party concerned who has objections to the decision
made by the Trademark Office on cancellation or non-cancellation of a registered trademark

may apply for review to the Trademark Review and Adjudication Board within 15 days upon

receipt of the relevant notice. The Trademark Review and Adjudication Board shall make a
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decision, and notify the party concerned in writing within nine months upon receipt of the
application. Where necessary, the time period may be extended for three months under
special circumstances upon approval by the administration for industry and commerce of
the State Council. The party concerned who has objections to the people’s court within 30

days upon receipt of the relevant notice.

CPEIPRESERE 2B N1 ok A ARS8 DU+ L2 AE W W s A O HL A
5k Y RO ot 8 FH A4 BRI T I, AR AT B2 B NPT DR Ry A = R U i E W e
PEACHAR IR B 24 IR UETEATRL . T b R S22 Bl RN ARV N, BRI B U 3138 0
ZHGE 2 S H B RN, AR AR SR SUE .

Article 65 of the Implementation Regulations for the Trademark Law: Where the
circumstance exists that a registered trademark becomes a generic name of the goods
designated by it, as regulated in Article 49 of the Trademark Law, any unit or individual may
apply to the Trademark Office for cancelling this registered trademark, and shall attach
evidence materials to the application filed. After accepting the application, the Trademark
Office shall notify the trademark registrant to make an open reply in 2 months since the
date when the notification is served; where the trademark registrant does not make an
open reply after expiration of the said period, it shall not affect the decision making of the
Trademark Office.

CPRIARESERIZE B SRoNt7N5% A RIS DY+ U2k HUE B3 M Ao s JE 1 24 22
ELE 3 MG, AR AL EGE S AT LA AR R BRI 2 E M AR, $238
A IR 2 24 10 AT R DL o T AR R 32 2R B 2l R AR, BRI B Ui 2 H
i 2 AN H IR ASIZ T bn AE U B 3 A P PRI S A R B U W AN Y £ 1 2 2
H1s 393 AR SE AU A B AR B ISR AR RO B IR B Y, R A R U
HE M r o

Article 66 of the Implementation Regulations for the Trademark Law: Where the
circumstance exists that a registered trademark is not used for 3 years successively without
just reasons, as regulated in Article 49 of the Trademark Law, any unit or individual may
apply to the Trademark Office for cancelling this registered trademark, and shall explain
related situations when filing the application. After accepting the application, the Trademark
Office shall notify the trademark registrant to submit the evidence materials proving the use
of this trademark before filing of the application for cancellation or to explain the just
reasons for not using this trademark in 2 months since the date when the notification is
served; where the evidence materials proving the use are not provided at expiration of said
period, or the evidence materials are invalid and there is no just reasons, the Trademark

Office shall cancel its registered trademark.
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IR AR A Y B UE B A e, B0 BT A N ASE P Y M e s (D MR A4 R R i BT A
NV R NASE FHE U R b O LE F A o

The evidence materials mentioned in the preceding paragraph include the evidence
materials proving the trademark registrant’s use of the registered trademark and the
evidence materials proving that the trademark registrant permits others to use the

registered trademark.

LA 15 = B S 3 A AN D H FROS RO T B RS IR, L = B 2T R A A
N Z HER 3 4 Ja iR

Where a registered trademark is applied for cancellation for reason of not being used for 3
years successively without just reasons, the application shall be filed after 3 years since the
date of announcement on the registration of this registered trademark.

(FbMESCHEZE B SHoNt-Ea% TAIEE T RARESE U+ U e 1k =4 3
Hi:

Article 67 of the Implementation Regulations for the Trademark Law: The following

circumstances belong to the just reasons regulated in Article 49 of the Trademark Law:
(—)  AAHit;
(1) Force majeure;
(2D BURBUEYE RS
(2) Governmental policy restrictions;
(=) W=EH;
(3) Bankruptcy liquidation;
QL' DI NI s i 1F T b7 AN T e e
(4) Other just reasons which cannot be attributed to the trademark registrant.
1. 51§
1. Introduction

T 3 I N A A RS A5 P R 32 S A5 P M s o I R A 4 73 M e o S 25 P P25
X55. (RIPRE) 2R EATHAEM bR B AT SCRIEM R AR BEN N4 S bk ek
H HAIE S TEAT .
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A trademark registrant has the statutory obligation to use its registered trademark in a
normative and continuous way and maintain the distinctiveness of this registered trademark
actively. The Trademark Law prohibits the behaviors of changing a registered trademark, its
registrant’s name, address or other registration items, etc. independently.

2. REFEBTEREMERER LA E

2. Judgment on whether the circumstance of changing a registered trademark

independently exists

AT EATEM bR, FESR R R M BB VR AT AE A SEBRAE A E M AR, 1E
HESRZEARCT B, 58k . SLATBIR. Bed a5, SEUREN R
[ 32 B A B R A AR A o SO A G TR SRR Y AR AR B, S A AN B
[ 8

Changing a registered trademark independently indicates that, during actual use of a
registered trademark, the trademark registrant or licensed user changes the words,
patterns, letters, digits, solid shape, color combination, etc. of this trademark at random, so
that the main parts and distinctive characteristics of original registered trademark change.
Compared with original registered trademark, the mark after change will easily be

considered inconsistent.

fAE FRAT Y, HEM T TRiATBUE BET ] 57 2 mdsiE M AR IHEOE, HIEAK
1ERT, VT AN .
Where the abovementioned behavior exists, and the trademark registrant is ordered by

local administration for industry and commerce to make correction in a limited period, but it

refuses to make corrections, then this trademark may be cancelled according to law.

3. REFEBITEREMBERKER A S S #hk e HAEMEIRIE R R
T

3. Judgment on whether the circumstance of changing the registrant’s name, address or

other registration items of a registered trademark independently exists

3.1 EATHCRE M R AR AEEN A4 L, AR AREM A X (A BEE SRR k4B
AL, RUIEFI R bR RS AR S FE, B SR RE M AR RIE A4 LS (R
PREEMHEED _EICBAEN A4 XA
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3.1 Changing the registrant’s name of a registered trademark independently indicates that,
the trademark registrant does not apply to the Trademark Office for alteration according to
law after change of the name (name or designation), or the name of the registrant actually
using the registered trademark is inconsistent with the name of the registrant recorded in

the Trademark Register.

3.2 EATECAE M AR AN A, AR PSEM AR ARG, RAKIE
FIAR R IR AR S S, BCE AN AN SEhrtbiit s CRIAREME) _Eid s pthtA—
.

3.2 Changing the registrant’s address of a registered trademark independently indicates
that, the trademark registrant does not apply to the Trademark Office for alteration
according to law after change of address, or the actual address of the trademark registrant

is inconsistent with the address recorded in the Trademark Register.

3.3 EATHAEM R AR A FHABE M F 0, RARFREFSEM A4 X sk A HAR
EMFIO ARG, EMARBKIE A FE SRR HAE G, 2SR M)
RO REIA L

3.3 Changing the other registration items of a registered trademark independently indicates
that, the trademark registrant does not apply to the Trademark Office for alteration
according to law after change of other registration items except for the name and address
of trademark registrant, so that such other registration items are inconsistent with related

items registered in the Trademark Register.
FAAE ERAT N Z — 1), HAMTT TRATEUE BT 532 rdnvi i A BRI SOE, {2
AL, VLT DA -

Where one of the abovementioned behaviors exists, and the trademark registrant is
ordered by local administration for industry and commerce to make correction in a limited
period, but it refuses to make corrections, then this trademark may be cancelled according

to law.

4. RETFETEM i bn BN e 5 FH i o 008 F A AR B T B A =2

4. Judgment on whether the circumstance exists that a registered trademark becomes the
generic name of the goods designated by it

A1 ST b SN A A R i O IE A2 AR, R Fi IR AR LA TR e 2 3 A ARV M
bR, FET b I RE R, IR HAZ S 8 Y7 it 388 FH A4 9K
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4.1 A registered trademark’s becoming the generic name of the goods designated by it
indicates that, the registered trademark originally having a trademark’s distinctive
characteristics is retrogrades to a generic name of the goods designated by it during the
actual use in the market.

4.2 FIE R Ebre G E T mrEHARR, @l (EtrsE AvRdE) S50 ‘i
PR ERHE A7 2= “DUEARR MIREH LR BE. M5r” .
4.2 The judgment on whether a disputed trademark is a generic name of goods is applicable
to “Those only having the generic name, pattern and model of the goods” in section 3 of the

“Examination on Distinctive Characteristics of Trademarks” in the Second Part of Trademark

Examination Standard.

4.3 F Wy U 7 B s 9 A% A5 FH 1 ot P 3688 FH 24 BRI B 1) R, — RO, DA HE 4R
TR SRS HE, R ER P HESORE T LMEAS % .
4.3 The time point for judging whether a registered trademark becomes a generic name of

the goods designated by it generally gives priority to the state of facts when the application

for cancellation is filed, and the state of facts during trial of a case may be used as reference.

(VE: b 58 HAFPRICRCE & R A AR, 38 A4 PR JC RS Z A I [A]
m RS AZ I W AR IR A I S SRS O HE, IR SRAS T S SRS
WUERZ%E . D

(Note: Here, different from the trial of a case of declaring a generic name invalid, the time
point of the case of declaring a generic name invalid generally gives priority to the state of
facts when the application for this registered trademark is filed, and the state of facts when

the registration of this trademark is obtained may be used as reference.)
4.4 & F 24t
4.4 Applicable elements
(1) VESME R A G FR G VA W P iy AN SR A 5 Ao e ot )38 ) 44 B 5

(1) A registered trademark does not constitute a general name of the goods designated by it

when the application for its registration is filed;
(2) VEM R ARFE R E H HUEH R I A RSCHAZ e A8 FH R o 10388 FH 44 8

(2) A registered trademark has constituted a generic name of the goods designated by it

when the application for its cancellation is filed.

4.5 MR b A H A 2 A8 T ot 44 PR ) B AR S R -
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4.5 The concrete circumstances that a registered trademark becomes a generic name of the
goods designated by it:

(1) FEREM N EM bR R A A, T EBEEM ARy HAZ E
e s 436 P A4 5

(1) A registered trademark is used improperly by the trademark registrant, and so becomes

a generic name of the goods designated by it;

(2) FibpEMGE, HAhni g FAARK I 24 Az E M bs e o a7k, 7
PRy M NS T AT 5 b A B0 M v b e ol A2 5 A5 P v ol P38 FH 44 R

(2) A registered trademark becomes a generic name of the goods designated by it for that,
after being registered, this trademark is used as a generic name of goods by other market
subjects widely for a long term, and the trademark registrant is idle in exercising the right to

use the trademark exclusively;

(3) FARFIHENI SR H, E IG5 2 K02 PV A
RSB 455, SO 1 DT A O 0 F 9 S ) 4 PR L
%,

(3) A trademark does not have strong distinctiveness when being applied for registration,
and other market subjects use this registered trademark as a generic name of goods widely
for a long term, so an objective fact has formed in the market that relevant public take the

word as generic name of goods.

(Scheme 2: Cancel (3))

4.6 AEAT FALBE A NN e R s RN A% S A P e s B A4 Bk, (EL LG
BERGIESE AR BE W E B 12 b5 36 AR FR M 2 I B9 R ol P A Bk i, A& AR S
E%ﬁ,ﬁ$&ﬁ%¢AﬂHWﬁ<ﬁﬁ%» S DYDY 2% 5 — ROUUE SRS JE R R T
Ko

4.6 Where any unit or individual considers that a registered trademark has become a
generic name of the goods designated by it, but the evidence materials provided by such
unit or individual can prove that this trademark has been a generic name of goods when the
application for its registration is filed, the case shall not be tried according to the provisions
of this clause, and the said unit or individual may appeal for invalidity declaration in

accordance with the provisions of Paragraph 1 of Article 44 of the Trademark Law.

4.7 VEM R AR BN HAZ S A T i A R . S, SRR SRR E W B
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4.7 Where a registered trademark becomes a generic pattern or model of the goods

designated, the case shall be tried according to the provisions of this clause.
R B EELE=FE I M R AR BT A E

5. Judgment on whether the circumstance exists that a registered trademark is stopped

using for three years successively

5.1 & =FFILMRAREMEAR, 2R MEM AL A oA EIEE, B
AT ARt 2 = DL B

5.1 Stopping the use of a registered trademark for three years successively indicates that, a
registered trademark is stopped using in its effective period, and this behavior lasts for more

than three years continuously.

5.2 L = AR Al YR R AR B R, R E HE N A R AR SR S R 1%
E%%ﬁzﬂi,ﬁwﬁﬁzﬁo

5.3 The time for stopping the use of a registered trademark for three years successively shall
be calculated from the date when the applicant applies to the Trademark Office for
cancelling this registered trademark, and be reckoned forward by three years.

5.3 P bR I HE
5.3 Judgment on the use of a trademark

5.3.1 AR, RIEREARHIEAEH . SRR TR R EE A
AL 53 b, BEEE AR TS EAL . R AR AR &S T, T
WU P RIS AT
5.3.1 The use of a trademark indicates the commercial use of a trademark, including the
behavior of applying the trademark to goods, goods package or container and goods

transaction documents, or to advertising propaganda, exhibitions and other commercial

activities, in order to distinguish the source of goods.
5.3.2 FiAnfE FHAERR 2w B RARRIUE A A
5.3.2 The concrete expression forms of using a trademark on designated goods include:

(1) KEUEMM . 200, J&EPEcaE gm 2R 55 SO R br P B (R R . P D2
B WS b, SR EAER O INAR R RS A EHTF U B RS b
(1) Attaching the trademark to goods, goods packages, containers, labels, etc. by means of

direct sticking, engraving, printing or weaving, etc., or using the trademark in attached label

of goods, product specification, instruction manual, price list, etc.;
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(2) FbVERESHEMHEEARAN S B L, BRERERBHEESR. K
e SR URE. R AR RIS IEN] . IROCHRESE B,

(2) Using the trademark in the transaction documents related to the sale of goods, including
using the trademark in goods sales contract, invoices, bills, receipts, goods import and

export inspection and quarantine certificate, customs declaration documents, etc.;

(3) MbREHALES HE . BASEGMA b, BEEAE AT RATH R kA, BAACEA
JUE R HRE TR B F At U7 2O R AR B PR R AT ) B
(3) Using the trademark through the media such as broadcasting, TV, etc., or issuing the
trademark in public publications, advertising and propagandizing the trademark or the

goods designated by the trademark by means of bill board, posting advertisement or other

advertising means;

(4) FbMER Y. s B, B ERES . Mias ERANEM R
FIER R b DL e HoAth Bk

(4) Using the trademark at exhibitions and expos, including providing the presswork and

other materials using this trademark at exhibitions and expos;
(5) HAWRFEVEERE I AR 8 A I 3.
(5) Other trademark use forms meeting the provisions of laws.
5.3.3 bR fE ARSI S5 LR RAARIE A -
5.3.3 The concrete expression forms of using a trademark on specified services include:

(1) FAs EREAH TS 2B, A T IR A AT IS5t k&
b TAENGORME. FHMG. . Hr AR, 297, AR, BREMU AR EEE
R S5 ARG FH il

(1) Applying the trademark directly at service places, including applying it to the service
instruction manual, signboard at service place, in-hall decoration, working personnel’s
clothes, poster, menu, price list, gift coupon, office stationary, letter paper, and other

articles related to the specified services;

(2) FAREH T AR SAT IR AR BISCAF SR b, AR SR VLGRS SR IR 55
W HEBAEUE B4R

(2) Applying the trademark to the documents and materials related to the services, such as
invoices, remittance receipts, service supply agreements, repair and maintenance

certificate, etc.;
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(3) FRMERITE # . BRALSEER B, BEELEATHRAT I R kAT, LA A
TR WREF T B At O O T AR B S AR R IR S AT R A

(3) Using the trademark through the media such as broadcasting, TV, etc., or issuing the
trademark in public publications, advertising and propagandizing the trademark or the
goods designated by the trademark by means of bill board, posting advertisement or other

advertising means;

(4) HbER . s B, BERES. Mias ERANEM ZER
(RIS oAl R

(4) Using the trademark at exhibitions and expos, including providing the presswork and

other materials using this trademark at exhibitions and expos;
(5) HABRFEEERE W b fl B 2.
(5) Other trademark use forms meeting the provisions of laws.

5.3.4 FRRENME 200 A A0 B FAREE AT HE MR b A L R A5 1
AN AR E R RAR T -

5.3.4 The publication of trademark registration information or the statement of a trademark
registrant on its exclusive use right to the registered trademark shall not be deemed as

trademark use in the sense of the Trademark Law.
5.3.5 RFHIRAAFAEIES: =45 1T RIETE FIASUE BT H R S bR M A&

5.3.5 A trademark registrant shall assume the burden of proof to prove that a disputed

trademark is free of the circumstance of being stopped using for three years successively.

FCAUE W] 2R G AR AMAEAE IE S = SFAF IR OIS TR IE SR A RE, B 55 LU 22
R

The evidence materials used to prove that a disputed trademark is free of the circumstance

of being stopped using for three years successively shall meet the following requirements:
(1) BEUE R R RS R hrbr il

(1) Being able to display the sign of the disputed trademark used;
(2) BEN IR YRS R AR A AR 77 T B 8 /I 55 L5

(2) Being able to display that the disputed trademark is used on the goods/ services
designated by it;
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(3) BEWS o st RSN, BREEREARNEMA A C, WA hREN A
VRN o dn v el AT Y, N4 RERS IR B VF ] A 50 R AR AE 5

(3) Being able to display the user of the disputed trademark, including the trademark
registrant itself, and the others licensed by the trademark registrant. If the disputed
trademark is licensed to use by others, the existence of licensed use relationship shall be

proved;

(4) BEWG ot RS R A H,  HN S 1E B 30 FR S 2 RS ) e S =4
¥

(4) Being able to display the use date of the disputed trademark, and being within three
years reckoned forward since the date of application for cancellation;

(5) BEWGUER RFRbrrE (FbRIE) 77 HT S tbdsk i F A A5 1 5

(5) Being able to prove the use of the disputed trademark within the territorial scope which
is effective according to the Trademark Law;

(6) REWSIEM R P HARERDARSI R AT B, Skt

(6) Being able to prove the open, authentic and lawful use of the disputed trademark in

commercial activities.

5.3.6 FRIARVEM NAEA F T dh_EAT 2 AR AR, i e R s R s HIAIE 8 T LA
MU 552 e A 2 B0 0 1 2 AR A [0 B3 A 7 e 40 48 FH I AR

5.3.6 Where a trademark registrant has several registered trademarks on the same goods,
then the evidence proving the use of one trademark therein may be deemed as the
evidence proving the use of the other registered trademarks which are identical to this

trademark in terms of major parts and distinctive characteristics.

5.3.7 FAFREM R AEAZE A BT it A8 FVE M bR o AR AAEAZ E A
P B — TR et A PV R AR (0, 5% b AR SSALL R 7 by L FROVE A o] 3 A S o 7
BRI NAEAZ 58 A5 78 it 2 A0 R S ABA R ity b A8 T LA b v, AN REAI AR L 0t v b
I

5.3.7 A trademark registrant shall use a registered trademark on the goods designated by it.
Where a trademark registrant uses a registered trademark on one of the goods designated
by it, then the registration on the other goods similar to the said goods shall be maintained.
The trademark registrant’s use of its registered trademark on similar goods other than the
goods designated by this registered trademark shall not be deemed as the use of its

registered trademark.
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IX. Standards for Trial of Similar Goods or Services

1. 5|5
1. Introduction

PRI ARG T /R 55 FEREATIE N . AEH S B ERANORY, ROARIEAR T i EL R /R 55
FRAPAIR 28 FH R B S T A BUR B ARG R K /DN o SRALLTRG it/ e 55 1) 2 A T A B SR A'F
B PP E A

Trademarks are registered, used, managed and protected by the type of goods/ services,
and similar relationship of goods/ services is set up in trademark laws to establish trademark
rights and protection scope. The judgment on similar goods/ services is an important

content of trial of trademark right determination cases.

CRIBIRT AR5 X 022D TR E FAR L& &R, CRbmyd IR it A R 55 [ B
OrREE) NFER, B 2R A SRACK T wh B R 55 0 1A S B e e i S TS AR AT 1Y

The Similar Goods and Services Distinguishing Form is formulated and publicized by Chinese
trademark administration authority based on the International Classification Form of Goods
and Services for Trademark Registration, and by summarizing many years of practical

experiences in the division of similar goods or services.

NFGERPREMAR Y St BSR . gt — BARE, Fbn )R, RIARIPH &R e
A B P AR I SR U B S CRABUR S AR 55 X 733D o (B H 7 el AR 55 300 H A
AR KR, WIS KRG AR AL BL R AR AR RIS S22 57, FEAARE dh B
B R SS HI A E B %

In order to stabilize trademark registration order, raise trial efficiency, and unify trial
standard, the Trademark Office and the Trademark Review and Adjudication Board shall,
when trying a case, refer to the Similar Goods and Services Distinguishing Form in principle.
However, for reason of the constant updating and development of goods and service items,
the constant change of market transaction status, and differences in individual trademark

cases, the judgment on similar goods or services will also be adjusted accordingly.

FERIARIRIRI R . il ATIEMES . BRES . BRESEH . . 5
AR a A, PR dh B RS RACL S 5 R E TR, AAS AR S U BEAT A
FHE -
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Where in the trial of the cases about review of rejected trademark, objection, review of
non-approved registration, invalidity declaration, review of invalidity declaration,
cancellation, review of cancellation review, the problem of judgment on whether goods or
services are similar is involved, individual cases shall be judged with this standard as
principle.
2. AL i A E

2. Judgment on Similar Goods

2.1 RPAE S, RIBEDIRE. g, FEZERL AT, HERE. HEST.
TH DA SR 7 A [R) B HAT R SR IBRAE FR e ot
2.1 Similar goods indicate the goods which are identical or have relatively great relevance in

terms of function, purpose, main raw materials, production department, sales channel, sales

place, consumer group, etc.
2.2 ZRALATE R RE B 255 25 B8R B A T EAL 3R
2.2 The following factors shall be considered comprehensively when judging similar goods:
(1) FsEITheE. fHig
(1) Function and use of goods
AR ITIRE . I LR AR BLE S A S H Y, PR Ah T RE . I AR [R] B
FHIE,  RENGH L TH 9 [RISRRE SR, A S ABLieg it (X mT RE TR

Functions and use of goods directly embody consumers’ purchasing objective. Where two
goods are identical or similar in terms of function and use, and could meet consumers’
similar demands, there will be a big probability for the two goods to be judged as similar

goods.

PIIUTE DI RE . Mg B R BAME B 7 B R I A e 2 T P I/ R
fRr, AR e D9 SALLRRT it (1 AT BEMERCR o

Where two goods are complementary in terms of function and use, or need to be used
together for meeting consumers’ demand, there will be a big probability for them to be

judged as similar goods.
(2) M ERIE. HES

(2) Sales channel and sales place of goods
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PRI b B 5 020 . B P AR [F) B AR, TH 2 3 R AL BOR, &
Sy B NN FLE T R — i i ek, A R D9 2R i AT REPE AR .
Where two goods are identical or similar in terms of sales channel and sales place, there is a
big opportunity for consumers to contact them simultaneously, and it’s easy to make

consumers misunderstand that they belong to the same market field, then there will be a
big possibility for the two goods to be judged as similar goods.

(3) R, HEH
(3) Producers and consumers of goods

PR IR it ERORE (R AT M e s A = 2 AR 7 il . I A AT e Rk, T )
SE ALK i AT BE PR K

The bigger the possibility is that two goods are produced, manufactured or processed by
producers of the same industry or field, the bigger the possibility will be that the two goods
will be judged to be similar goods.

PRI it AMAERE 6] —AT MV B N v DA, B VR SR e B L R RS o, 4
7€ 9 ZAPATE b ) AT B PR AR
Where two goods take personnel engaged in the same industry as consumer group, or their

consumer groups have common characteristics, there will be a big possibility for the two

goods to be judged as similar goods.

(4w EE By
(4) Raw materials and ingredients of goods

Fi i B R AR B 15y, R VUER M DR, ISR EZER R WO & 0 AR
B B AR R B AR, B B BCE AT B A, R e SR BhR it B AT REVE UK
Raw materials or ingredients of goods are important factors determining the functions and
use of goods. Where the raw materials or ingredients of two goods are identical or similar,

or are mutually replaceable, there will be a big possibility for the two goods to be judged as

similar goods.
(5) T an5F A
(5) Goods and parts & components

VFS TR 3 F AR FEALIY, R SR 5 % B R A 0
2 TRV T A 3150 A B0 3 25 2 R 0 5 VR 30 DA
GRS
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Many goods consist of each part and component, but it shall not be certainly considered
that the goods and each part & component, or all the parts and components belong to
similar goods, and still, the judgment shall be made according to consumers’ common

cognition with the degree of connection between two factors.

WA E T AT B RN T ISR E A DO RE, TR il R EBIZ R E %
A, RICVRSEIL L Dy Re B T B AL A B BRI B, A e S SRR )
A REMEECR .

Where the use of a certain part & component is to cooperate with the use function of a
certain goods and lack of the certain part & component will make it impossible for the

goods to realize its functions or will severely deteriorate its economic service purpose, then
there will be a big possibility for them to be judged as similar goods.

(6) T2
(6) Consumption habit

FRACKTET W (R E 3 I 24 26 8 LV 28 3 A 58 (M 2 ST T 5 T BITI R 9%
25 ARV B AE TG R YIRS A EL A TR b P S S AR T e )
A REMEROR .

The judgment on similar goods shall also consider Chinese consumers’ consumption habit
formed in certain social and cultural background. Where consumers could mutually replace
two goods habitually, there will be a big possibility for the two goods to be judged as similar

goods.
(7) A AR it )€ HOAH R R 3R

(7) Other key factors affecting the judgment on similar goods.
3. KBRS HIHFE

3. Judgment on Similar Services

3.1 KRS, RIGEMRFHIHI. AR, J7300 W REET7HAH A 8 BAERR
R B R 55 o

3.1 Similar service means the services which are identical or have relatively great relevance

in terms of service purpose, content, method, object, etc.
3.2 FRUIRSS B B ERE 7 B8 T 51 & T 2

3.2 The following factors shall be considered comprehensively when judging similar services:

IPKEY = PAGE 73



(1 REPIEM
(1) Purpose of service

P55 B M IS R F B, A T RS IR, SO TLAMESS R, AT 2
— R 5P T AR IR S AR MO 7R 0K, RS SR 25 0 T R

Where two services have identical or similar purposes, are possibly mutually replaced, or
have complementary relationship, and may satisfy the identical or similar demands of
common service receivers, there will be a big possibility for them to be judged as similar

services.

(2) IREHINE

(2) Service content
PRI S5 B N Z5BRAE T, 8 5 D9 AR 55 1 ] REAE AR

The closer the contents of two services are, the bigger the possibility for them to be judged

as similar services will be.
(3) |57 XNE RS
(3) Service method and service place

PIISUIR 55 (R Al 55 7 B Bk 553 P AR AL, — e 55 3252 3 Rl IR A ML > 0K
YU R S AL 55 B ] BEPE IR o

Where the service method or service place of two services is the same, there will be a
relatively big opportunity for common service receivers to contact the two services
simultaneously, and so there will be a relatively big possibility for them to be judged as

similar services.
(4) 55 B B E H
(4) Service object scope

IR 55 (42 52 38 R A [R) B AR O S e, AR e D SR ABL AR 55 (X T ek
BK.

Where the receivers of two services are from identical or similar consumer groups, there

will be a relatively big possibility for them to be judged as similar services.

(5) IRS5HIEftE

(5) Service provider
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IR 55 PR S AH R AR R AOAT M B3 4, DU s D SR ABU Al 55 1) ] PR 4
N

Where the providers of two services is from the same industry or field, there will be a

relatively big possibility for them to be judged as similar services.
(6) HARFZMI AU 55 ) 5 AR DR R 3%
(6) Other relevant factors affecting the judgment on similar services.
N RSY & R e e N PN PRI
4. Judgment on Whether Goods and Services are Similar
4.1 F A B ARSTRAL, AR AR S5 Z 18 B BORRIR I, 5 A R A AR R
AR S5 A — i3 BRI PL el B AR e KR, B D AR 2 AR TR

4.1 Similarity of goods and services indicates that there is a relatively great relevancy
between goods and services, and it’s easy to make relevant public confused and
misunderstand that the goods and services are provided by a same market subject or have

specific connection.
4.2 FIERE SRS, B MLEA T E T AR Tk &

4.2 The following factors shall be considered comprehensively when judging whether goods

and services are similar:

R it RS Z TR RV DIRE R, A& HP . E@W A HERE. 5
A5 55 5 T ) — B

The degree of connection between goods and services, and the consistency in terms of use,

user, general effect, sales channel, sales habit, etc.
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X. Standards for Trial of Trademarks Obtaining Distinctive

Characteristics after Use

(RARE) Bt —5 IR EASIE AR AR -

Article 11 of the Trademark Law: The following signs shall not be registered as
trademarks:

() AR MIEM AR BE. 250

(1) Those consisting only of generic names, devices, or model numbers of the goods
concerned;

(=) NEERREMPPE. BRER, Thee. Wik, HE. BE LA
K5

(2) Those consisting only of a direct representation of the quality, primary raw materials,
functions, intended purposes, weight, quantity, or other characteristics of the goods
concerned;

(=) HAhsh = BZRFIERT
(3) Those otherwise lacking distinctive features.

AR A bR S 2 A P AT 5 R A, IR TR, P DA R hRE AT .

The signs mentioned in the preceding paragraph may be registered as trademarks after

they have acquired distinctiveness and become easily distinguishable through use.

1. 0 CRIARED SR+ 2630 FU IR IAR S A, SOV R A AR BIZAE A
SEREMIRT A/ RS ARSI, N AHAE (RIARED SR 2028 —akIplE, e HT
PRI AREE N o

1. Where as stated in Paragraph 1 of Article 11 of the Trademark Law, a mark has been used
and become a mark for relevant public to distinguish the goods/ services provided by the
user, this mark shall be judged available to register as a trademark in accordance with the

provisions of Paragraph 2 of Article 11 of the Trademark Law.
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Example 1: Toothpaste Example 2: Shoe polish

THIEET 2=

LIAMNGMIAN ZHEN

2. KM (RIARIE) BB+ 2650 ARIHUE, W A HTBUS B3 R AR A B
&y MAHLEHRE T IR

2. In accordance with the provisions of Paragraph 2 of Article 11 of the Trademark Law, the
following factors shall be considered comprehensively when examining a trademark which

has obtained distinctive characteristics after use:
(1) AR AR AR E AR5

(1) The cognition of relevant public with this trademark;
(2) ZAREALETERE M b/ 25 b2 brAli e s A FH 7 208 [ Al A A% 150

(2) The actual use time, use method and use in the same industry of this trademark on

designated goods/ services;
(3) bR &M /RS SR, BB A%,

(3) The sales volume, sales amount and market share of the goods/ services using this

trademark;

(4) A iZhn & BT /R 55 R o B A 1 0 S 78 i V0 L

(4) The advertising propaganda and coverage scope of the goods/ services using this

trademark;

(5) 1Z%br 5 A2 H A FE 5 B X PRAFIE I A O

(5) The registration obtained in other countries or regions of this trademark;
(6) ffiZhn B 2 RHAE 0 HAh R 2% .

(6) Other factors making this trademark obtain distinctive characteristics.

3. FlWrizbr B2 T N IS B R AR AOAR &, B DA B R R A 0 2 AR IA
FONHE. 12 N ESKIZbr S L BUS B2 R L, B3-S N UESE AT RN PAE
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W FCAUE W] iZbn A5 A8 S DL ROUESEAA R, B =4 BE 08 7 Pl (8 F I R A a8 7 e/
55 A HA Rz bm SN o 125 38 B8 PN BB R Ay I S N S R AR ]
M.

3. The judgment on whether this trademark has obtained distinctive characteristics after use
shall give priority to the cognition of relevant public in Chinese Mainland. Where the party
concerned claims that this trademark has obtained distinctive characteristics after use, it
shall submit corresponding evidence materials to prove its claim. The evidence materials
used to prove the use of this trademark shall be able to display the used trademark sign,
goods/ services, use date and the user of this trademark. The user of this trademark

includes the registration applicant and licensed user of this trademark.

4. HOIETEMZ (8 A BUS BE R AR AR, B S SR AR B A — L, A
(Sl G 3N T E % S (PR E WA e B M TN F A E T D T €l e w2 Y e = MR L e D
W BN ASIAE R, s AR SR EAE AR DL N, 3 BRI Wi bs S AR SR ST A
IR TH 2 15 BUAS k25 R AL

4. The trademark applied for registration and having obtained distinctive characteristics
after use shall be basically consistent with the trademark actually used, and shall not change
the distinctive characteristics of this trademark; moreover, this trademark shall be limited to
actually used goods/ services. The abovementioned use principle shall be independent use,
and in condition of using together with other trademarks, it shall still be judged whether this
trademark has obtained distinctive characteristics in condition of being used independently.

5. AZEMFELG R TAMHBIFEEERIRE, RS % R AT
SR SR 2 LR BN A S SORE O HE, TERCE T SR SR U LR S R b R AR S
SRS i, DU BN ) FHICRSEAS %

5. The judgment on whether a trademark has become distinctive after use shall give priority
to the state of facts during trial for the cases about review of the rejected and review of
non-approved registration, or shall give priority to the state of facts when a disputed
trademark is applied for registration and refer to the state of facts during trial for the cases

about invalidity declaration.

Disclaimer: This translation is provided by a third party service, and IP Key does not guarantee the accuracy of the
translated pages. In case of a discrepancy, the original Chinese document shall prevail.
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